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1. protest  t h a t  p r o c u r i n g  agency  f a i l e d  to  f u r n i s h  a 
s k e t c h  r e f e r e n c e d  i n  b i d  documents  to  p r o t e s t e r  is  
d i s m i s s e d  where t h e  p r o t e s t e r  h a s  n o t  shown t h a t  
c o m p e t i t i o n  and r e a s o n a b l e  p r i c e s  were n o t  
o b t a i n e d  and t h e  f a i l u r e  t o  f u r n i s h  t h e  s k e t c h  was 
n o t  shown t o  be t h e  r e s u l t  o f  any  d e l i b e r a t e  o r  
c o n s c i o u s  e f f o r t  t o  e x c l u d e  t h e  p r o t e s t e r  from 
c o m p e t i t i o n .  

2. B i d  t h a t  is ambiguous as  to  whe the r  i t  r e p r e s e n t s  
a n  u n e q u i v o c a l  o f f e r  t o  meet a mater ia l  
r e q u i r e m e n t  o f  s o l i c i t a t i o n  is n o n r e s p o n s i v e .  

John  C. Grimberg Company, I n c .  ( G r i m b e r g ) ,  p r o t e s t s  any  
c o n t r a c t  award u n d e r  s o l i c i t a t i o n  N o ;  N62477-81-80482 i s s u e d  
by t h e  Naval  F a c i l i t i e s  E n g i n e e r i n g  Command (Navy) .  
Grimberg a l l e g e s  t h a t  i t  was t h e  second l o w  b idde r - - in  l i n e  
fo r  award  b e c a u s e  of t h e  f a i l u r e  of t h e  l o w  b i d d e r  t o  comply 
w i t h  t h e  smal l  b u s i n e s s  s e t - a s i d e  r e q u i r e m e n t s  o f  t h e  solic- 
i t a t i o n - - b u t  i t s  b i d  was i m p r o p e r l y  rejected by t h e  Navy a s  
n o n r e s p o n s i v e  f o r  t a k i n g  e x c e p t i o n  t o  a r e q u i r e m e n t  of t h e  
s o l i c i t a t i o n .  

The  p ro tes t  i s  d i s m i s s e d .  W e  d o  so w i t h o u t  o b t a i n i n g  a 
r e p o r t  f rom t h e  c o n t r a c t i n g  a g e n c y ,  s i n c e  i t  is c l ea r  from 
material  f u r n i s h e d  o n  b e h a l f  o f  Grimberg t h a t  t h e  p r o t e s t  is 
w i t h o u t  l e g a l  merit. Bid Protest  R e g u l a t i o n s ,  S 2 1 . 3 ( f ) ,  
49 Fed. Reg. 49 ,417 ,  49 ,421  ( 1 9 8 4 )  ( t o  be c o d i f i e d  a t  . .  
4 C . F . R .  5 - 2 1 . 3 i f ) ) :  J i k i e  J o n e s  Co.  of Oklahoma C i t y ,  
- I n c . ,  B-216134, Sept .  5 ,  1984,  84-2 C.P.D. !I 259. 

A p p r o x i m a t e l y  6 h o u r s  p r i o r  t o  t h e  t i m e  e s t a b l i s h e d  f o r  
t h e  o p e n i n g  o f  b i d s  on  J a n u a r y  9 ,  1985,  Grimberg d i s c o v e r e d  
and  a d v i s e d  t h e  Navy by telegram t h a t  s k e t c h  N o .  TS02202-1, 
w h i c h  was r e f e r e n c e d  i n  b o t h  p a r a g r a p h s  3.3 ( G e n e r a l  
B i d d i n g )  and 3.4 ( G e n e r a l  B a c k f i l l i n g )  o f  s e c t i o n  02202 
( E a r t h  w o r k  f o r  U t i l i t i e s )  o f  t h e  s o l i c i t a t i o n ,  had n o t  been  
i n c l u d e d  i n  t h e  b i d  documents  r e c e i v e d  by  Grimber,q. S e c t i o n  
02202 r e q u i r e d  t h a t  b a c k f i l l  for  u t i l i t i e s  be p l a c e d  i n  
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a c c o r d a n c e  w i t h  t h e  r e f e r e n c e d  s k e t c h .  G r i m b e r g ' s  telegram 
n o t e d  t h a t  d u e  t o  t h e  a b s e n c e  o f  t h e  s k e t c h ,  i t s  b i d  d i d  n o t  
i n c l u d e  p e r f o r m a n c e  o f  t h e  b a c k f i l l i n g  i n  a c c o r d a n c e  w i t h  
t h e  s k e t c h .  S t i l l  G r i m b e r g  c o n t e n d s  i t  d i d  n o t  t a k e  e x c e p -  
t i o n  t o  t h e  r e q u i r e m e n t  o f  t h e  c o n t r a c t  d o c u m e n t s  t h a t  
u t i l i t i e s  t o  b e  p l a c e d  b e  b a c k f i l l e d  i n  a c c o r d a n c e  w i t h  t h e  
s p e c i f i c a t i o n s .  

I n  g e n e r a l ,  t h e  award  o f  a c o n t r a c t  is n o t  i m p r o p e r  
s o l e l y  b e c a u s e  a b i d d e r  d i d  n o t  r e c e i v e  a c o p y  o f  t h e  e n t i r e  
s o l i c i t a t i o n ,  so l o n g  a s  t h e r e  is  a d e q u a t e  c o m p e t i t i o n  
r e s u l t i n g  i n  r e a s o n a b l e  p r ices  a n d  t h e r e  h a s  b e e n  no  d e l i b -  
e r a t e  o r  c o n s c i o u s  i n t e n t  o n  t h e  p a r t  of t h e  p r o c u r i n g  
a g e n c y  t o  p r e c l u d e  a c e r t a i n  b i d d e r  f r o m  c o m p e t i n g .  See 
Coast C a n v a s  P r o d u c t s  I1 C o . ,  I n c . ,  B-214272, J u l y  23,984, 
84-2 C.P.D. 11 84 .  I n  t h e  a b s e n c e  o f  s u b s t a n t i v e  p r o o f  t h a t  
a n  a g e n c y  d e l i b e r a t e l y  a t t empted  t o  e x c l u d e  a b i d d e r ,  t h e  
b i d d e r  bears t h e  r i s k  o f  n o n r e c e i p t  o f  a s o l i c i t a t i o n .  
C a p i t a l  E n g i n e e r i n g  & Mfg. C o . ,  B-213924, Apr .  2 ,  1 9 8 4 ,  84-1 
C.P.D. 11 374.  T h u s ,  t h e  p r o p r i e t y  o f  a p r o c u r e m e n t  d o e s  n o t  
d e p e n d  upon w h e t h e r  a p a r t i c u l a r  f i r m  h a s  b e e n  g i v e n  t h e  
o p p o r t u n i t y  t o  b i d ,  b u t  upon w h e t h e r  t h e  a g e n c y  o b t a i n e d  
a d e q u a t e  c o m p e t i t i o n  and  r e a s o n a b l e  p r ices :  M a i n t e n a n c e  
P a c e  Set ters ,  I n c . ,  B-212757, J a n .  2 3 ,  1 9 8 4 ,  84-1 C.P.D. 
11 98. 

G r i m b e r g  does n o t  a l l e g e  t h a t  t h e  Navy c o n s c i o u s l y  
a t t e m p t e d  t o  e x c l u d e  i t  f r o m  c o m p e t i n g  o n  t h i s  p r o c u r e m e n t ,  
and  o n  t h e  r e c o r d  p r e s e n t e d  w e  a re  u n a b l e  to  c o n c l u d e  t h a t  
c o m p e t i t i o n  f o r  t h e  p r o c u r e m e n t  was i n a d e q u a t e  o r  t h a t  t h e  
p r i c e s  o b t a i n e d  were u n r e a s o n a b l e .  Even i f  Grimberg d i d  n o t  
r e c e i v e  t h e  r e f e r e n c e d  s k e t c h  a s  i t  c l a i m e d  6 h o u r s  b e f o r e  
b i d  o p e n i n g ,  t h e  f a i l u r e  t o  i n c l u d e  t h e  s k e t c h  i n  t h e  so l i c -  
i t a t i o n  G r i m b e r g  r e c e i v e d  appears  t o  h a v e  b e e n  i n a d v e r t e n t  
and  n o t  d e l i b e r a t e .  See Coast C a n v a s  P r o d u c t s  I1 C o . ,  I n c . ,  
B-214272,  s u p r a .  A c c o r d i n g l y ,  t h e r e  is  n o  b a s i s  to  d e t e r -  
mine  t h a t  award o f  t h i s  c o n t r a c t  was i m p r o p e r  s o l e l y  b e c a u s e  
a s k e t c h  r e l a t e d  t o  p l a c e m e n t  o f  b a c k f i l l  was n o t  i n c l u d e d  
i n  t h e  s o l i c i t a t i o n  r e c e i v e d  b y  G r i m b e r g .  

- 

A r e s p o n s i v e  b i d  is o n e  t h a t  o n  i t s  f a c e  is a n  o f f e r  t o  
p e r f o r m ,  w i t h o u t  e x c e p t i o n ,  t h e  e x a c t  t h i n g  c a l l e d  f o r  i n  
t h e  s o l i c i t a t i o n .  G i a n t  L i f t  Equ ipmen t  M a n u f a c t u r i n g  C o . ,  
- I n c . ,  E-213558,  6 3  Comp.  Gen. 375  ( 1 9 8 4 1 ,  84-1 C.P.D.  
11 542.  A b i d  w h i c h  does n o t  c o n t a i n  a n  u n e q u i v o c a l  o f f e r  t o  
p r o v i d e  t h e  r e q u e s t e d  i t e m s  or  s e r v i c e s  i n  t o t a l  c o n f o r m a n c e  
w i t h  t h e  m a t e r i a l  terms o f  t h e  s o l i c i t a t i o n  is n o n r e s p o n s i v e  
and  m u s t  b e  r e j e c t e d .  See J .T .  S y s t e m s ,  I n c . ,  B'-213308, 
Mar. 7 ,  1 9 8 4 ,  84-1  C.P.D. 11 277. A material  d e v i a t i o n  i s  
o n e  t h a t  a f f e c t s  t h e  p r i c e ,  q u a l i t y ,  or  q u a n t i t y  o f  goods or  

- . 
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s e r v i c e s  o f f e r e d .  A t c o  S u r g i c a l  S u p p o r t s  C o . ,  B-215076, 
S e p t .  4 ,  1 9 8 4 ,  84-2 C.P.D. 1 247.  I n  o u r  v i e w ,  s i n c e  t h e  
s p e c i f i c a t i o n  i n  s e c t i o n  0 2 2 0 2  and  t h e  r e f e r e n c e d  s k e t c h  
would  a f f e c t  t h e  q u a l i t y  o f  a n d  p o s s i b l y  t h e  p r i c e  f o r  
p l a c e m e n t  of b a c k f i l l ,  t h e  s p e c i f i c a t i o n  and  s k e t c h  
r e p r e s e n t  a ma te r i a l  r e q u i r e m e n t .  

I t  is Grimberg 's  p o s i t i o n  t h a t  i ts b i d  w a s  r e s p o n s i v e  
to  t h e  r e q u i r e m e n t s  o f  t h e  s p e c i f i c a t i o n s  i n  t h a t  i t  does 
o b l i g a t e  G r i m b e r g  t o  p e r f o r m  a l l  work a c t u a l l y  i n d i c a t e d  i n  
t h e  t h e  c o n t r a c t  d o c u m e n t s ,  u n l e s s  t h e  r e f e r e n c e d  s k e t c h  
r e q u i r e s  t h e  p e r f o r m a n c e  of s u c h  w o r k  i n  a manner  m a t e r i a l l y  
d i f f e r e n t  t h a n  t h a t  i n d i c a t e d  b y  t h e  s p e c i f i c a t i o n s  them- 
s e l v e s .  S i n c e  G r i m b e r g ' s  b i d  s p e c i f i c a l l y  s t a t e s  t h a t  i f  
t h e  r e f e r e n c e d  s k e t c h  r e q u i r e s  p e r f o r m a n c e  i n  a manner  
" m a t e r i a l l y  d i f f e r e n t "  f rom o t h e r  s p e c i f i c a t i o n s  set  f o r t h  
i n  t h e  s o l i c i t a t i o n  and  t h e r e  is n o  a l l e g a t i o n  or i n d i c a t i o n  
i n  t h e  r e c o r d  t h a t  t h e  s k e t c h  w a s  n o t  mater ia l  and  m e r e l y  
d u p l i c a t e d  t h e  o t h e r  s p e c i f i c a t i o n s ,  i t  is our v i e w  t h a t  
Gr imberg ' s  b i d  is a m b i g u o u s  w i t h  respect to  w h e t h e r  i t  
r e p r e s e n t s  a n  u n e q u i v o c a l  o f f e r  to  comply w i t h  t h e  mater ia l  
r e q u i r e m e n t  i n  t h e  r e f e r e n c e d  s k e t c h .  W e  h a v e  h e l d  t h a t  a 
b i d  t h a t  i s  a m b i g u o u s  w i t h  respect t o  w h e t h e r  i t  r e p r e s e n t s  
a n  u n e q u i v o c a l  o f f e r  to  c o m p l y  w i t h  a mater ia l  r e q u i r e m e n t  
m u s t  b e  r e j e c t e d  a s  n o n r e s p o n s i v e .  s o u t h w e s t  Boat 
C o r p o r a t i o n ,  8 -216026 ,  S e p t .  1 0 ,  1 9 8 4 ,  84-2 C.P.D. 71 276. 
A c c o r d i n g l y ,  G r i m b e r g ' s  b i d  was p r o p e r l y '  r e j e c t e d  a s  
n o n r e s p o n s i v e  b y  t h e  Navy. 

The  p ro tes t  is  d i s m i s s e d .  

1 obert  M .  S t r o n q  
- -Depu ty  Associate k e n e r a 1  C o u n s e l  




