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1 .  P ro tes t  c o n c e r n i n g  r e s p o n s i v e n e s s  o f  
awardee's D i a  is t i m e l y  s i n c e  i t  was 
f i l e d  w i t h i n  10 working  d a y s  of d a t e  
agency  d e t e r m i n e d  b i d  r e s p o n s i v e  ana  
awardea f i r m  t h e  c o n t r a c t .  

2. Under s e c t i o n  2 1 . 1 ( 6 )  of GAO B i d  Protest  
R e g u l a t i o n s ,  49 Fea. Reg. 4 9 4 1 7 ,  4 9 4 2 0  
( t o  be codi f ied  a t  4 C.F.R.  S i l . l ( d ) ) ,  
a p r o t e s t  may be dismissea where t h e  
protester  f a i l s  t o  f u r n i s h  a copy o f  t h e  
p r o t e s t  t o  t h e  c o n t r a c t i n g  o f f i c e r  w i t h i n  
1 d a y  a f t e r  t h e  p ro t e s t  is f i l e d  w i t h  GAO. 
I)ismissal is n o t  w a r r a n t e a  i n  t h i s  case o f  
f i r s t  i m p r e s s i o n  where agency  was aware of 
pro tes t  bas i s ,  r a i s e d  no  o b j e c t i o n s  p r ior  t o  
f i l i n g  i t s  pro tes t  report ,  and t i m e l y  f i l e d  
t h e  p r o t e s t  r e p o r t .  However, GAO e m p h a s i z e s  
c r i t i c a l i t y  of c o m p l i a n c e  w i t h  t h i s  f i l i n g  
r e q u i r e m e n t .  

a material  cost f o r  s e v e r a l  l i n e  items is 
ambiguous,  a t  b e s t ,  and s h o u l d  have  been  
rejected. Record shows t h a t  pan  s tock r e f e r s  
t o  a n c i l l a r y  items which  are n o r m a l l y  pro-  
v i d e d  by t h e  c o n t r a c t o r  and p h r a s e  c o u l d  
r e a s o n a b l y  be i n t e r p r e t e a  as o b l i g a t i n g  
b i d d e r  t o  p r o v i d e  o n l y  pan  s t o c k  items a t  no 
c h a r g e  o r  p r o v i a i n g  t h e  r e q u i r e d  materials 
o n l y  t o  t h e  e x t e n t  t h e y  c o u l d  be s u p p l i e a  
f rom pan  s tock .  

3 .  Bra c o n t a i n i n g  n o t a t i o n  "N/C Pan S t o c k "  as  

S a D r e l i n e r  C o r p o r a t i o n  protests t h e  award of a 
c o n t r a c t  t o  Midcoast A v i a t i o n ,  I n c .  unde r  i n v i t a t i o n  
f o r  b i d s  ( I F b )  N o .  N6&520-85-B-9102, i s s u e a  by t h e  
Depar tment  of t h e  Navy fo r  t h e  repair  and s c h e d u l e d  
m a i n t e n a n c e  of a CT-34E a i r c r a f t  wnich had been  h e a v i l y  
damaged i n  a crash.  S a b r e l i n e r  c o n t e n d s  t h a t  Midcoast's 
bia was n o n r e s p o n s i v e  ana  s h o u l d  have  been  rejectea.  
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W e  s u s t a i n  t h e  p r o t e s t .  T h i s  a e c i s i o n  is i s s u e d  
p u r s u a n t  t o  t h e  e x p r e s s  o p t i o n  p r o v i s i o n  se t  f o r t h  i n  
s e c t i o n  2 1 . &  of our  B i a  P r o t e s t  R e y u l a t l o n s ,  49 Fed. Reg. 
49417,  49422 ( 1 9 8 4 )  ( t o  be c o a i f i e d  a t  4 C.F.R. S L 1 . & ) ,  
and i s  r e n u e r e d  w i t h i n  4 5  c a l e n a a r  d a y s  of t h e  da te  t h e  
p ro tes t  was f i l e d .  

I n i t i a l l y ,  w e  n o t e  t h a t  t h e  Navy c o n t e n d s  t h a t  t h e  
p r o t e s t  was n o t  t i m e l y  f i l e d .  The Navy a r g u e s  t h a t  
S a b r e l i n e r  knew or s h o u l d  h a v e  known t h e  basis for  i t s  
p ro te s t  wnen b i d s  were opened  o n  J a n u a r y  7 ,  1985.  S i n c e  
S a b r e l i n e r  d i d  n o t  f i l e  a w r i t t e n  protest  w i t h i n  1 0  working  
d a y s  o t  t h a t  da te ,  t h e  Navy c o n c l u d e s  t h a t  t h e  protest  is 
u n t i m e l y  and  s h o u l d  n o t  be c o n s i d e r e d  o n  t h e  merits. I n  
a d a i t i o n ,  t h e  Navy u r g e s  t h a t  w e  diSKiiSS S a b r e l i n e r ' s  
p ro tes t  f o r  f a i l u r e  t o  comply w i t h  s e c t i o n  ~ l . l ( d )  of o u r  
b i d  P ro te s t  R e g u l a t i o n s ,  49 Fed. Reg. 49417, 49420 ( t o  be 
c o d i f i e d  a t  4 C.F.R. S Z l . l ( a ) ) ,  which  r e q u i r e s  t h a t  a copy 
of t h e  p r o t e s t  be f u r n i s h e d  t o  t h e  c o n t r a c t i n g  o f f icer  o r  
h i s  d e s i g n e e  w i t h i n  1 d a y  a f t e r  t h e  p ro tes t  is f i l e d  w i t h  
GAU . 

I n  o u r  v i ew,  S a b r e l i n e r ' s  p ro t e s t  is  t i m e l y  s i n c e  i t  
was f i l e d  w i t h i n  10  working  d a y s  o f  t h e  d a t e  t h e  Navy 
awarded t h e  c o n t r a c t  t o  Piidcoast. A protester is n o t  
o b l i g a t e d  t o  p r o t e s t  u n t i l  a n  a g e n c y  t a k e s  some a c t i o n  
a d v e r s e  t o  t h e  p r o t e s t e r ' s  i n t e r e s t .  Brandon A p p l i e d  
S y s t e m s ,  I n c . ,  57 Comp.  Gen. 140 ( 1 9 7 7 ) ,  77-2 CPD 11 486. 
A l though  S a b r e l i n e r  may have  known, as of b i d  o p e n i n g ,  t h e  
bas i s  fo r  i t s  a l l e g a t i o n  t h a t  kidcoast 's  b i d  w a s  nonrespon-  
s i v e ,  i t  i s  t n e  a g e n c y ' s  a c c e p t a n c e  of t h e  a l l e g e d  noncon- 
fo rming  b i d  w h i c h  f o r m s  t h e  bas i s  f o r  p ro tes t .  I t  was n o t  
u n t i l  t n e  Navy a e t e r m i n e d  t h e  f i r m  e i i g i b l e  f o r  awara and 
awarded Midcoast t h e  c o n t r a c t  t h a t  t h e  Navy took some 
a c t i o n  a d v e r s e  t o  t h e  p r o t e s t e r ' s  p o s i t i o n .  S i n c e  t h e  
p r o t e s t  was f i l e d  w i t h i n  10 working  d a y s  o f  t h a t  da t e ,  
t n e  p ro tes t  i s  t i m e l y .  - See M&M S e r v i c e s ,  I n c . ;  EPD 
E n t e r p r i s e s ,  I n c . ,  8-206148.3,  8-208148.4, riay 23, 1983,  
83-1 CPL, 11 546. 

Conce rn ing  t h e  N a v y ' s  a rgumen t  t h a t  t h e  p r o t e s t  s h o u l d  
be d i sn i i s sed  b e c a u s e  of t h e  p ro tes te r ' s  f a i l u r e  t o  f u r n i s h  
a copy of t h e  p r o t e s t  t o  t h e  a g e n c y  w i t h i n  1 a a y  a f t e r  t h e  
p ro t e s t  was f i l e d ,  o u r  r e g u l a t i o n s  p r o v i d e  t h a t  t h e  f a i l -  
u r e  t o  comply w i t h  t h i s  p r o v i s i o n  may r e s u l t  i n  d ismissal  
o f  t h e  p ro t e s t .  - See B i d  P r o t e s t  R e g u l a t i o n s ,  S 21 . 1 ( f )  , 
43 Fed. R e g .  4 9 4 1 7 ,  4 9 4 2 0  ( t o  be codified a t  4 C.F.H. 
4 2 l . l ( f ) .  Unuer s e c t i o n  3 5 5 3 ( b ) ( 2 )  of t h e  C o m p e t i t i o n  i n  
C o n t r a c t i n g  A c t  of 1964 (CICA), Pub. L.  No. 98-364, 9 8  
S t a t .  494,  J u l y  18, 1984 ,  a n a  2 1 . 3 ( c )  o f  o u r  B i d  Protest  
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R e g u l a t i o n s ,  t h e  agency  i s  r e q u i r e d  t o  f u r n i s h  i ts  r e p o r t  
o n  t h e  p ro t e s t  w i t h  o u r  O f f i c e  w i t h i n  25 working d a y s  ( o r  
10 d a y s  u n d e r  o u r  e x p r e s s  o p t i o n  p r o c e d u r e s ,  a i a  Protest  
k e g u l a t i o n s  S 2 1 , S ( d ) ( l ) ) ,  f rom t h e  d a t e  o f  t e l e p h o n e  
n o t i c e  of t h e  protest  from o u r  O f f i c e .  C l e a r l y ,  t h e  agency  
w i l l  n o t  be i n  a p o s i t i o n  t o  comply w i t h  t h i s  r e q u i r e m e n t  
u n l e s s  i t  p rompt ly  r e c e i v e s  a copy of t h e  protest .  The 
t i m e  l i m i t s  s e t  f o r t h  i n  C I C A ,  a n a  i n  o u r  r e g u l a t i o n s ,  are 
des ig r i ea  t o  e n s u r e  t h a t  p r o t e s t s  w i l l  be r e s o l v e d  
e x p e d i t i o u s l y .  Therefore, wnenever  a p r o t e s t e r  f a i l s  t o  
f u r n i s h  a copy of t h e  p ro tes t  t o  t h e  agency  w i t h i n  1 a a y  
a f t e r  t h e  p ro t e s t  is  f i l e d ,  as r e q u i r e d  by s e c t i o n  2 1 . 1 ( d ) ,  
t h e  p ro tes t  may be disrrrissea as  a r e s u l t .  O t h e r w i s e ,  t h e  
a b i l i t y  of o u r  O f f i c e  and t h e  c o n t r a c t i n g  a g e n c i e s  t o  
compiy w i t h  t h e  s t a t u t o r y  tirr,e f r a m e s  is  j e o p a r d i z e d .  

I n  t h i s  case, however ,  w e  do n o t  f i n d  t h a t  d i s m i s s a l  
of t h e  p r o t e s t  is  r e q u i r e d .  We n o t e  t h a t  S a b r e l i n e r  
p u r s u e d  i t s  p ro te s t  i n i t i a l l y  w i t h  t h e  Navy a n d ,  a l t h o u g h  
t h e  Navy may n o t  have  t i m e l y  r e c e i v e d  a copy of t h e  
s u b m i s s i o n  f i l e d  w i t h  o u r  O f f i c e ,  t h e  Navy had a c t u a l  
knowleage of t h e  g r o u n d s  w h i c h  formed t h e  basis f o r  
S a b r e l i n e r ' s  p ro tes t  a t  t h e  time t h e  protest  was f i l e d  w i t h  
our  O f f i c e .  A l s o ,  t h e  Navy f i l e d  i t s  p ro te s t  report i n  a 
t i m e l y  manner u n d e r  our  e x p r e s s  o p t i o n  p r o c e d u r e s  and a t  n o  
t i m e  p r i o r  t o  t h a t  d a t e  a i d  t h e  Navy object t o  t h e  pro- 
t es te r ' s  f a i l u r e  t o  comply w i t h  this p r o v i s i o n .  Under t h e  
c i r c u m s t a n c e s ,  and i n  v i ew of t h e  f a c t  t h a t  t h e  a p p l i c a t i o n  
of s e c t i o n  2 l . l ( a )  is a n  i s s u e  of f i r s t  i m p r e s s i o n ,  w e  f i n d  
t h a t  aismissal  is n o t  reqired and t h e  merits o f  t h e  protest  
w i l l  be c o n s i d e r e d .  

The  I F B  i n d i c a t e d  t h a t  award would be made t o  t h e  
c o n t r a c t o r  s u b m i t t i n g  t h e  lowest r e s p o n s i v e  b i d  and t h a t  
t h e  low pr ice  w o u l d  be d e t e r m i n e d  by t h e  t o t a l  a g g r e g a t e  
p r i c e  o f  t h e  c o n t r a c t  l i n e  items, t h e  e v a l u a t e d  l a b o r  rates 
a p p l i e d  t o  t h e  g o v e r n m e n t ' s  best estimate of h o u r s  t o  
perform t h e  work and t h e  pr ices  p r o v i d e d  by t n e  c o n t r a c t o r s  
i n  A t t a c n m e n t s  1 and 4 .  At tachmen t  1 was comprised of n i n e  
l i n e  items and r e q u i r e d  b i d d e r s  t o  s u b m i t  a f i r m  f i x e d  
pr ice  fo r  t h e  material  cos t  and i n s t a l l a t i o n  of these 
items. Bidders  were a l so  n o t i f i e d  t h a t  some of t h e  items 
miyh t  n o t  b e  ordered b e c a u s e  t h e  ivavy had a l imi t ed  s u p p l y  
i n  s tock.  

The  D i d  s u b m i t t e d  by Nidcoast c o n t a i n e d  t h e  n o t a t i o n  
"N/C Pan Stock" for  t h e  material  cost  for  e i g h t  o f  t h e  n i n e  
l i n e  iteins i n  At t achmen t  1 .  The r e m a i n i n g  item r e q u i e d  t h e  
bidder t o  c o n d u c t  a n  i n s p e c t i o n  and for t h i s  i t e m ,  Piidcoast 
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bia ' '0." S a b r e l i n e r  c o n t e n d s  t h a t  t h e  n o t a t i o n  "N/C Pan 
S tock"  r e n d e r s  h idcoast ' s  b l d  n o n r e s p o n s i v e  s i n c e  t h e  
phrase c o u l d  be i n t e r p r e t e d  a s  a n  o t t e r  to  p r o v i d e  o n l y  pan 
s tock  items a t  no c h a r g e  o r ,  a l t e r n a t i v e l y ,  t o  p r o v i d e  t h e  
required items o n l y  t o  t h e  e x t e n t  t h e  material  could oe 
f u r n i s h e a  f r o m  M i d c o a s t ' s  pan  s t o c k .  Pan S t o c k  g e n e r a l l y  
refers t o  a n c i l l a r y  items, s u c h  as t u b i n g s ,  wires,  
c o n n e c t o r s ,  clamps, and screws, which are  n o t  n o r m a l l y  
p r o v i u e a  w i t h  t h e  r e q u i r e d  materials b u t  which are 
n e c e s s a r y  for  t h e i r  i n s t a l l a t i o n .  S i n c e  t h e  mater ia ls  
r e q u i r e d  by At t achmen t  1 c o u l d  n o t  be f u r n i s h e d  f r o m  pan  
s tock,  S a b r e l i n e r  a r g u e s  t h a t  u n d e r  o n e  i n t e r p r e t a t i o n  of  
irlidcoastls b i d ,  Midcoast d i d  n o t  i n c l u d e  a p r i c e  for  t h e  
mater ia l  cost  of s e v e r a l  required items a n d - u n d e r  a n o t h e r  
c o n s t r u c t i o n ,  Midcoast q u a l i f i e d  i t s  b i a .  

I n  a a a i t i o n ,  S a u r e l i n e r  n o t e s  t h a t  t h e  havy c o n t a c t e d  
Midcoast r e g a r d i n g  i t s  b i d  a f t e r  b i d  o p e n i n g  and t h a t  a s  a 
r e s u l t  of t h a t  c o n t a c t ,  Midcoast s u b m i t t e d  a n  a d d i t i o n a l  
s t a t e m e n t  i n d i c a t i n g  t h a t  a l l  t h e  mater ia l s  required by 
At t acnmen t  1 wou ld  be f u r n i s h e d  a t  no cost. S a b r e l i n e r  
a r g u e s  t h a t  t h e  f a c t  t h a t  t h e  Navy found i t  n e c e s s a r y  to  
c o n t a c t  Midcoast d e m o n s t r a t e s  t n a t  t he re  was c o n f u s i o n  
r e g a r a i n g  t h e  meaning of t h e  n o t a t i o n  i n  kidcoast ' s  b id .  
S a b r e l i n e r  c o n t e n a s  t h a t  the Navy s h o u l d  have  found  t h e  b i d  
n o n r e s p o n s i v e  and s h o u l d  n o t  have  permit ted k i d c o a s t  t o  
e x p l a i n  t h e  a m b i g u i t y .  

The havy  a r g u e s  t h a t  hidcoast 's  D i d  bound t h e  f i r m  t o  
p r o v i d e  a l l  t h e  mater ia l s  r e q u i r e d  by At t achmen t  1 a t  no 
c h a r g e .  The Navy i n d i c a t e s  t h a t  it c o n s i d e r e d  t h e  term 
"pan  s tock" i r r e l e v a n t  and assumed t h a t  t h e  term mere ly  
r e f e r r e d  t o  where t h e  materials would be o b t a i n e d  by 
hiacoast .  The Navy a r g u e s  t h a t  s i n c e  t h e  p h r a s e  h a s  no 
impact o n  p r ice ,  q u a n t i t y ,  q u a l i t y  o r  a e l i v e r y ,  Midcoast 's 
b i d  was r e s p o n s i v e  t o  t h e  r e q u i r e m e n t s  of t h e  I F B  and w a s  
p r o p e r l y  accepted. F u r t h e r m o r e ,  t h e  Navy s t a t e s  t h a t  
thidcoast was c o n t a c t e d  s i m p l y  t o  v e r i f y  i ts price and t h a t  
i t  w a s  n o t  allowed t o  a l t e r  i t s  b i d  i n  any manner .  

The  q u e s t i o n  of t h e  r e s p o n s i v e n e s s  of a b id  c o n c e r n s  
w h e t h e r  a b i d d e r  h a s  u n e q u i v o c a l l y  o f f e r e d  t o  p r o v i d e  t h e  
requested i t e m s  i n  t o t a l  conformance  w i t h  t h e  ternis and 
s p e c i f i c a t i o n  r e q u i r e m e n t s  of t h e  i n v i t a t i o n  a t  a f i x e d  
p r i c e .  k. A. Barr, I n c . ,  B-189142, kug.  3, 1577,  77-2 
C P D  11 77. I f  t h e  b i d  is S u b j e c t  t o  more t h a n  o n e  r e a s o n -  
a D l e  i n t e r p r e t a t i o n ,  i t  is ambiguous ana  must  be r e j e c t e d  
as  n o n r e s p o n s i v e  u n d e r  t h e  r i g i d  r u l e s  appl icable  t o  pro- 
cu remen t  made by formal a d v e r t i s i n g .  T h e  ker i te  Company, 
B-212206, Aug. 1 0 ,  1983, 83-2 CPD 11 198. A b i d d e r ' s  
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i n t e n t i o n  ntust b e  d e t e r m i n e d  from t n e  b i d  i tsel f  a t  t h e  
t i m e  o f  b i d  o p e n i n g  and  o n l y  material  a v a i l a b l e  a t  b i d  
o p e n i n g  may b e  c o n s i a e r e a  i n  making d r e s p o n s i v e n e s s  
d e t e r m i n a t i o n .  I n t e r n a t i o n a l  Waste I n d u s t r i e s ,  B-210500.2, 
J u n e  13, 1983 ,  S3-1  CPD 11 652. 

Here, w e  b e l i e v e  t h a t  t h e  p h r a s e  "NJC Pan Stock" may 
r e a s o n a b l y  be i n t e r p r e t e d  as  o b l i g a t i n g  Midcoast o n l y  t o  
s u p p l y  pan  s tock itenis a t  no  c h a r g e  a n a  therefore,  Midcoast 
d i a  n o t  e n t e r  a b i d  f o r  t h e  mater ia l  cost  f o r  those items. 
Al though  w e  r e c o g n i z e  t h a t  S a b r e l i n e r ' s  i n s t a l l a t i o n  costs  
to r  A t t a c h m e n t  1 were somewhat h i g h e r  t h a n  those s u b m i t t e d  
by Nidcoast, t h e  f ac t  r e m a i n s  t h a t  S a b r e l i n e r ' s  proposed 
material  costs were a p p r o x i m a t e l y  $37 ,000  and P i i d c o a s t ' s  
f a i l u r e  t o  p r o v i a e  prices fo r  these  items c a n n o t  be waived 
as m i n o r .  A l s o ,  t h e  phrase c o u l d  be i n t e r p r e t e d  as r e q u i r -  
i n g  kiacoast  t o  f u r n i s h  t h e  r e q u i r e d  items o n l y  t o  t h e  
e x t e n t  t h e y  c o u l d  be s u p p l i e d  from pan  stock. be n o t e  t h a t  
t h e  record c l e a r l y  i n d i c a t e s  t h a t  "pan  s tock" items d o  n o t  
encompass  t h e  materials which  were r e q u i r e d  by A t t a c h m e n t  
1 .  A l t h o u g h  t h e  iqavy a r g u e s  t h a t  t h e  phrase refers to  
where t h e  r e q u i r e d  mater ia l s  would be o b t a i n e d ,  Midcoast 
i t se l f  s t a t e s  t h a t  p a n  s tock materials are  a n c i l l a r y  items 
which  must  be f u r n i s h e d  by t h e  c o n t r a c t o r .  F u r t h e r m o r e ,  
t h e  f a c t  t h a t  Midcoast b i a  "0" for  t h e  r e m a i n i n g  item i n  
A t t a c h m e n t  1 w h e r e  no  materials were r e q u i r e d  casts  f u r t h e r  
a o u b t  o n  w h a t  meaning i s  t o  be g i v e n  t h e  "N/C Pan Stock" 
e n t r i e s .  A c c o r a i n g l y ,  w e  f i n d  t h a t  Piidcoast's b i d  is 
amuiyuous ,  a t  b e s t ,  and s h o u l d  have  Deen rejected.  

T h e  p ro tes t  is s u s t a i n e a .  We recommend t h a t  t h e  con- 
t r a c t  awarded t o  kidcoast be t e r m i n a t e d  ana  award be made 
t o  h a o r e l i n e r .  See B i d  Protest  Rec ,u la t ions ,  S 21.6,  
49 Fed. R e g .  49417, 49422 ( t o  be codi f ied  a t  4 C.F.R. 
4 2 1 . 6 ) .  

- 

T h i s  d e c i s i o n  c o n t a i n s  a recommendat ion  for c o r r e c t i v e  
a c t i o n  t o  b e  t a k e n .  T h e r e f o r e ,  w e  are f u r n i s h i n g  copies 
to  t h e  s e n a t e  Committees o n  Govern inenta l  A t f a i r s  and 
A p p r o p r i a t i o n s  and  t h e  House Committees o n  GovernIUent 
O p e r a t i o n s  and  A p p r o p r i a t i o n s  i n  a c c o r d a n c e  w i t n  s e c t i o n  
236 of t h e  L e g i s l a t i v e  R e o r g a n i z a t i o n  A c t  of 1970,  3 1  
U.S.C.  5 720  ( 1 9 8 2 ) ,  w h i c h  r e q u i r e s  t h e  s u b m i s s i o n  of 
w r i t t e n  s t a t e m e n t s  by t h e  a g e n c y  t o  t h e  committees con- 
c e r n i n g  t h e  a c t i o n  t a k e n  w i t h  respect t o  o u r  recommenda- 
t i o n .  

C o m p  t r o l l  eY (;e der a1 
o f  t h e  U n i t e d  S t a t e s  
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