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Where a bidder submits a bid and bases its 
acceptability on descriptive literature sub- 
mitted with the bid, the bid is properly 
determined to be nonresponsive where the 
descriptive literature evidences that the 
proauct offered aoes not satisfy a material 
requirement of the specifications. 

Zven if an IFB fails to clearly spell out the 
descriptive literature requirement, where a 
bidder's descriptive literature evidences 
nonconformance with the specifications, 
rejection of the bid is required. This is 
so, even if the offered proauct could be 
modified to possess or, in fact, possesses 
the required characteristics. 

Although the deviation from the 
specifications reflected by the protester's 
descriptive literature allegedly represents 
only approximately 1 percent of the cost of 
the product offered, the deviation is con- 
sidered material, not minor, under FAR 
S 14.405 where the specifications clearly 
required biological safety cabinets to have 
two duplex receptacles and the protester 
offered to provide only one receptacle per 
cabinet. 

A nonresponsive bia may not be accepted even 
though it would result in monetary savings to 
the government since acceptance would be 
contrary to the maintenance of the 
competitive bidaing system. 

An improper award in one or more procurenients 
does not justify repetition of the same 
error. 
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6 .  Where a protester i n i t i a l l y  f i l e s  a t i m e l y  
protest  and l a t e r  s u p p l e m e n t s  i t  w i t h  new and 
i n d e p e n d e n t  g r o u n a s  of p ro tes t ,  t h e  l a te r -  
raised a l l e g a t i o n s  must  i n d e p e n d e n t l y  s a t i s f y  
t h e  t i m e l i n e s s  r u l e s  of t i A O ' s  b i d  Protest 
Procedures. Such g r o u n d s  are u n t i m e l y  when 
t h e y  are  based o n  i n f o r m a t i o n  a v a i l a b l e  from 
t h e  face of t h e  awardees' b i d s  and are  f i l e d  
c o n s i d e r a b l y  more t h a n  10 working  a a y s  a f t e r  
b i d  o p e n i n g .  

7. Protester ,  who is i n e l i g i b l e  for award, is 
n o t  c o n s i d e r e d  a n  " i n t e r e s t e a  p a r t y "  t o  
pro tes t  t h e  r e s p o n s i v e n e s s  of a.wardees' b i d s  
unde r  GkO's B i d  Protest  Procedures b e c a u s e  
r e s o l i c i t a t i o n  would n o t  be n e c e s s a r y  even  i f  
t h e  protest  c o n t e n t i o n s  were v a l i d  s i n c e  
there are  a number of biaders other  t h a n  t h e  
awaraees who are  e l i g i b l e .  

Baker  Company, I n c .  ( b a k e r ) ,  protests t h e  r e j e c t i o n  of 
its b i d  as  n o n r e s p o n s i v e  u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  
No. 263-84 -8 (63 ) -0081 ,  i s s u e d  by t h e  Depar tmen t  of H e a l t h  
a n a  Human S e r v i c e s ,  N a t i o n a l  I n s t i t u t e s  of H e a l t h  ( N I H ) ,  fo r  
a n  i n d e t i n i t e  q u a n t i t y  of v a r i o u s  nioaels ot Diological 
s a f e t y  c a b i n e t s .  I n  a u d i t i o n ,  Baker c o n t e n d s  t h a t  t h e  t w o  
awaruees, C o n t a m i n a t i o n  C o n t r o l ,  I n c .  ( C C I ) ,  and NuAire,  
I n c .  ( N u A i r e ) ,  were n o n r e s p o n s i v e  t o  t h e  IFB.  

We d e n y  t h e  protest  i n  pa r t  and d i s m i s s  t h e  r e m a i n d e r .  

The I F B  r e q u i r e d  b idders  t o  s u b m i t  w i t h  t h e i r  b i d s  
d e s c r i p t i v e  l i t e r a t u r e ,  i n  order t o  e s t a b l i s h ,  f o r  t h e  
p u r p o s e  of e v a l u a t i o n  and  award, d e t a i l s  of t h e  p r o d u c t  
offered. T h e  IFB warned t h a t  " t h e  f a i l u r e  of a e s c r i p t i v e  
l i t e r a t u r e  t o  show t h a t  t h e  product otfered confo rms  t o  t h e  
r e q u i r e m e n t s  of t h i s  s o l i c i t a t i o n  w i l l  r e q u i r e  r e j e c t i o n  of 
t h e  bid." The s o l i c i t a t i o n  s ta ted  t h a t  t h e  r e q u i r e m e n t  for 
d e s c r i p t i v e  l i t e r a t u r e  may be waived a t  t h e  a i s c r e t i o n  o f  
t h e  c o n t r a c t i n g  o f f i c e r  for a n y  b idder  t h a t  a f f i r m a t i v e l y  
r e p r e s e n t s ,  i n  i ts  b i d ,  t h a t  t h e  p r o d u c t  o f f e r e d  by t h e  
b idde r  i s  t h e  same a s  t h a t  p r e v i o u s l y  s u p p l i e d  u n d e r  a prior 
c o n t r a c t  w i t h  t h e  same r e q u i r e m e n t s .  however ,  t h e  I F B  a lso 
s t a t ed  t h a t  a b idder  s u b m i t t i n g  a b i d  u n d e r  t h e  d e s c r i p t i v e  
l i t e r a t u r e  r e q u i r e m e n t  may n o t  h a v e  i t s  bia  c o n s i d e r e d  on 
t h e  bas i s  of a p r e v i o u s l y  s u p p l i e d  product a f t e r  t h e  t i m e  
speciflea for receipt  of b i d s .  
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B a k e r  i n d i c a t e d  i n  i t s  b i d  t h a t  i t  had n o t  s u p p l i e d  t h e  
o f f e r e d  p r o d u c t s  unde r  a p r i o r  c o n t r a c t  a n d ,  therefore, i ts  
b i d  was e v a l u a t e d  o n  t h e  b a s i s  o f  i ts  d e s c r i p t i v e  l i t e r a t u r e  
s u p p l i e d .  Because  B a k e r ' s  d e s c r i p t i v e  l i t e r a t u r e  i n d i c a t e d  
t h a t  i ts o f f e r e d  model  VBM 400 c a b i n e t  had o n l y  o n e  d u p l e x  
r e c e p t a c l e  o n  t h e  rear w a l l  o f  t h e  w o r k  area r a t h e r  t h a n  t w o  
d u p l e x  r e c e p t a c l e s  ( o n e  on  each s i d e w a l l )  a s  r e q u i r e d  by  t h e  
s p e c i f i c a t i o n s  ( " o r d e r i n g  d a t a " ) ,  B a k e r ' s  b i d  w a s  d e t e r m i n e d  
to  be n o n r e s p o n s i v e .  Awards were made t o  C C I  and NuAire,  
t h e  lowest r e s p o n s i v e  and r e s p o n s i b l e  b i d d e r s ,  f o r  v a r i o u s  
s i z e d  c a b i n e t s  a t  t h e  d i f f e r e n t  d e l i v e r y  l o c a t i o n s .  

B a k e r  a r g u e s  t h a t  i t s  b i d  s h o u l d  have  been  a c c e p t e d  
b e c a u s e  " t h e  c o n t r a c t i n g  o f f i c e r  knew or  s h o u l d  have known 
t h a t  t h e  B a k e r  Company had p r e v i o u s l y  p r o v i d e d  t h i s  same 
c a b i n e t  to  t h e  agency  and had c o n s t r u c t e d  i ts  c a b i n e t  to 
i n c l u d e  t h e  t w o  e l e c t r i c a l  r e c e p t a c l e s  a s  r e q u e s t e d  by  t h e  
agency ."  W e  d isagree.  Al though  t h e  a g e n c y  d i s p u t e s  B a k e r ' s  
a l l e g a t i o n  t h a t  i t  h a s  s u p p l i e d  t h e  c a b i n e t s  i n  q u e s t i o n  on  
p r i o r  p r o c u r e m e n t s ,  w e  need n o t  r e s o l v e  t h i s  f a c t u a l  d i s -  
p u t e .  An a g e n c y ' s  d e t e r m i n a t i o n  w h e t h e r  t h e  p r o d u c t  o f f e r e d  
bv  t h e  b i d d e r  meets t h e  s D e c i f i c a t i o n s  must  be based  on  t h e  
d i t a  s u b m i t t e d  w i t h  t h e  b i d .  
prises,  B-209096, B-209096.2, J u n e  9 ,  1983, 83-1 C.P.D. 
(I 633. Where, a s  here ,  a b i d d e r  s u b m i t s  d e s c r i p t i v e  l i t e r a -  

I n t r o l  Corp.; Forster E n t e r -  

t u r e  and r e p r e s e n t s  t h a t  i ts p r o d u c t  h a s  n o t  been  p r o v i d e d  
unde r  o the r  c o n t r a c t s ,  t h e  agency  c o u l d  r e a s o n a b l y  b a s e  i t s  
r e s p o n s i v e n e s s  d e t e r m i n a t i o n  on  t h e  d e s c r i p t i v e  l i t e r a t u r e  
p r o v i d e d  w i t h  t h e  b i d .  Federal  A c q u i s i t i o n  R e g u l a t i o n  

b i d d e r ' s  d e s c r i p t i v e  l i t e r a t u r e  c l e a r l y  e v i d e n c e s  
nonconformance w i t h  t h e  s p e c i f i c a t i o n s ,  r e j e c t i o n  o f  t h e  b i d  
is r e q u i r e d ,  e v e n  i f  t h e  o f f e r e d  p r o d u c t  c o u l d  be m o d i f i e d  

( F A R ) ,  48 C.F.R. S 52.214-21(e)  (19841.  Where, a s  h e r e ,  a 

t o  possess or ,  i n  f a c t ,  possesses- t h e  r e q u i r e d  c h a r a c t e r i s -  
t ics .  - See C o n t i n e n t a l  Te lephone  o f  C a l i f o r n i a ,  B-213255, 
Apr. 1 7 ,  1984 ,  84-1 C.P.D. 1 428. 

B a k e r  c o n t e n d s  t h a t  t h e  d e s c r i p t i v e  l i t e r a t u r e  c l a u s e  
was imprecise i n  t h a t  i t  d i d  n o t  s p e c i f y  w h a t  f e a t u r e s  o f  
t h e  " o r d e r i n g  d a t a "  m u s t  b e  shown t o  be m e t  by t h e  d e s c r i p -  
t i v e  l i t e r a t u r e .  W e  d i s a g r e e .  The " o r d e r i n g  d a t a "  c l e a r l y  
s t a t e d  t h a t  o n e  " t h r e e  p rong  c o n v e n i e n c e  d u p l e x  r e c e p t a c l e  
f o r  g rounded  p l u g s  s h a l l  be p r o v i d e d  i n  e a c h  s idewall ."  The 
d e s c r i p t i v e  l i t e r a t u r e  c l a u s e  s t a t e d  t h a t  " t h e  f a i l u r e  of 
d e s c r i p t i v e  l i t e r a t u r e  to  show t h a t  t h e  p r o d u c t  o f f e r e d  
confo rms  to  t h e  r e q u i r e m e n t s  of t h i s  s o l i c i t a t i o n  w i l l  
r e q u i r e  r e j e c t i o n  of t h e  b id . "  we b e l i e v e  t h a t  it s h o u l d  
have  been  c lear  t o  a l l  b i d d e r s  t h a t  i f  t h e y  s u b m i t  
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aescriptive literature which does not eviaence compliance 
with any of the requirements of the "ordering data," their 
bids will be rejectea as nonresponsive. Moreover, assuming, 
for the purpose of discussion, that the IFB was defective 
for failing to clearly spell out the descriptive literature 
requirement, baker's bid was properly rejected since the 
literature which accompanied it showed that the items bid 
would not conform to a stated requirement of the purchase 
aescription. Modutech Marine, Inc., B-207601, Feb. 9 ,  1983,  
83-'1 C . P . D .  1 144: Blazer Industries, Inc., 8-194188, 
Jurle 19, 1979, 79-1 C . P . D .  \I 44G. 

Baker contenas that NIH should have waived the failure 
of its descriptive literature to include a reference to an 
additional electrical receptacle as a minor informality, in 
accordance with FAR, 48 C . F . R .  8 14.405,  because the cost of 
the adaitional receptacle is only $28 while the cabinets 
cost over $3 ,000  each. Baker argues that the government 
could save "many thousanas of aollars" by accepting its 
bid. We aisayree. 

FAR, 48 C . F . R .  S 14 .405 ,  defines minor informalities as 
follows: 

"A minor informality or irregularity is one 
that is merely a matter of form and not of sub- 
stance. It also pertains to some immaterial 
aefect in a bid or variation of a bid from the 
exact requirements of tne invitation that can be 
corrected or waived without being prejudicial to 
other bidders. The defect or variation is 
immaterial when the eftect on price, quantity, 
quality, or aelivery is negligible when contrastea 
with the total cost or scope of the supplies or 
services being acquired." 

Although the cost of the additional duplex receptacle may be 
a small percentage of the cost of the cabinet, that fact 
alone does not make it a minor informality. -- See E.H. 
Morrill Company, 63 Comp. Gen. 348 ( 1 9 8 4 ) ,  84-1 C . P . D .  
q 508. The agency states that the deviation would have a 
"significant effect on the quality of the product offered." 
We believe that the fact that the "oraering data" clearly 
specified that cabinets "shall" have two duplex receptacles 
ana tnat the aeviation in Baker's descriptive literature 
would affect the price and quality of the cabinets offered 
made this requirement material and one which cannot be 
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waived p u r s u a n t  to  FAR s 14.405. See N i a g a r a  Machine & Tool - 
Works, 8-214288, J u l y  168 1984, 84-2 C.P.D. II 48. h O r e O V e r ,  
a n o n r e s p o n s i v e  b i a  may n o t  be acceptea e v e n  though  i t  woula 
r e s u l t  i n  mone ta ry  s a v i n g s  t o  t h e  government  s i n c e  
a c c e p t a n c e  woula be c o n t r a r y  t o  t h e  m a i n t e n a n c e  o f  t h e  
c o m p e t i t i v e  b i d d i n g  sys t em.  Rai lway Special t ies  
C o r p o r a t i o n ,  B-21L535, O c t .  31, 19838 &3-2 C.P.D.  9 519. 

Baiter a r y u e s  t h a t  hIH u s e d  t n e  same d e s c r i p t i v e  
l i t e r a t u r e  c l a u s e  i n  a pr ior  p r o c u r e m e n t  and Baker's b i d  was 
found r e s p o n s i v e  t h e n ,  n o t w i t h s t a n d i n g  t h e  f ac t  t h a t  baker 
s u b m i t t e d  t h e  same d e s c r i p t i v e  l i t e r a t u r e  as  i t  d i d  t h i s  
t h e .  We h a v e  c o n s i s t e n t l y  h e l d ,  however ,  t h a t  a n  imprope r  
award i n  o n e  o r  more p r o c u r e m e n t s  does n o t  j u s t i f y  repeti-  
t i o n  of t n e  same er ror .  W r i g h t  Tool Company, 8-212343, 
O C t .  12, 1983,  &3-2 C.P.D. V 457. 

I n  i t s  comments o n  t h e  agency  report, Baker raised for 
the f i r s t  t i m e  t h e  a rgumen t  t h a t  e v e n  i f  i t s  l o w  b i d  is n o t  
r e s p o n s i v e ,  i t s  a l t e r n a t e  b id  becomes t h e  lowest priced, 
r e s p o n s i v e  D i d .  Our B i d  Protest P r o c e d u r e s ,  4 C.F.R. 
S 21.2(b)(2) (1984), r e q u i r e  p ro tes t s  of o t h e r  t h a n  sol ic i -  
t a t i o n  improprieties t o  be f i l e d  w i t h i n  10 working  d a y s  
a f t e r  t h e  basis  of protest  is known or s h o u l d  have  been  
known, w h i c h e v e r  is ear l ie r .  F u r t h e r ,  where  a protester 
i n i t i a l l y  f i l e s  a t i m e l y  p ro tes t  and l a t e r  s u p p l e m e n t s  it 
w i t n  new and i n d e p e n d e n t  g r o u n d s  of p r o t e s t ,  t h e  later-  
raised a l l e g a t i o n s  m u s t  i n d e p e n d e n t l y  s a t i s f y  these t i m e l i -  
n e s s  r e q u i r e m e n t s .  S t a r - L i n e  E n t e r p r i s e s ,  I n c . ,  b-210732, 
O c t .  12, 1983, 83-2 C.P.D. 'd 450. Our P r o c e d u r e s  do n o t  
comtemyla t e  the u n w a r r a n t e a  piecemeal a e v e l o p m e n t  of protest  
i s s u e s .  See A I L  West, B-190239, J a n .  17, 1978, 78-1 C.P.D. 
11 38. T h e  record snows t h a t  N I H  s e n t  baker a n o t i c e  of 
award to  C C I  ( a n d  NuAire)  o n  Augus t  21, 1984, c o n c u r r e n t l y ,  
w i t h  t h e  r e a s o n  f o r  r e j e c t i o n  of Baker ' s  b ia .  Baker 's  pro- 
t e s t  of t h e  a g e n c y ' s  f a i l u r e  t o  make award u n d e r  Baker 's  
a l t e r n a t e  b i d  s h o u l d  h a v e  been  f i l e d  w i t h  GAO no l a t e r  t h a n  
10 work ing  d a y s  a f t e r  Baker r e c e i v e d  t h i s  l e t t e r .  S t a r - L i n e  
E n t e r p r i s e s ,  I n c . ,  b-210732, s u p r a .  Baker r e c e i v e d  t h i s  
l e t te r  on or  before Augus t  27, 1984, t h e  da t e  o n  which it 
f i l e d  i ts  pro tes t  w i t h  GAO. S i n c e  t h i s  a rgument  was f i r s t  
raised o n  December 1 1 ,  1984, i t  is  clear ly  u n t i m e l y  and w i l l  

- 

n o t  be c o n s i a e r e d .  S t a r - L i n e  E n t e r p r i s e s ;  I n c .  8 151210732, 
suPra . 
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Baker 's  f i n a l  a l l e g a t i o n  is t h a t  t h e  b ias  of C C I  a n a  
N u k i r e  are  n o n r e s p o n s i v e .  We f i n d  t h a t  bake r  is n o t  a n  
i n t e r e s t e a  p a r t y  u n d e r  o u r  B i a  Protest  P r o c e d u r e s  to  p r o t e s t  
t h e  awards t o  C C I  and  NuAire s i n c e ,  e v e n  i f  i ts p r o t e s t  were 
s u s t a i n e d ,  i t  i s  i n e i i s i b l e  f o r  awara. F u r t h e r ,  i f  Baker's 
a l l e g a t i o n s  were s u s t a i n e d ,  it would n o t  r e s u l t  i n  a 
r e s o l i c i t a t i o n  and  a n  o p p o r t u n i t y  for Baker t o  rebia, s i n c e  
t he re  are  a number of other  b i d d e r s  fo r  each g e o g r a p h i c  
l o c a t i o n  other t h a n  C C I  and NuAire.  Therefore ,  Baker does 
n o t  h a v e  t h e  d i rec t  and s u b s t a n t i a l  i n t e r e s t  t h a t  is  
n e c e s s a r y  t o  make i t  a n  i n t e r e s t e d  pa r ty  i n  t h i s  case. 
P u b l i c  E n t i t y  U n d e r w r i t e r s ,  L t d . ,  B-213745, Sept. 20, 1984, 

C.P.D.  1 297. 
&4-2 C.P.D. v 326; &Ah, I n c , ,  B-201664, A p r .  17, 1981,  81-1 

~ i & y  H. Van e l e v e  
G e n e r a l  Counse l  




