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1 .  Ciffer was proper ly  excluded from competi t ive 
r a n g e  € o r  i n fo rnk t iona l  d e f i c i e n c i e s  SO 
m a t e r i a l  t n a t  major r e v i s i o n s  a n d  a d d i t i o n s  
Ljosid be requi red  t o  make o f f e r  accep%able.  

2 .  GAO will not  cons iaer  i s s u e  r a i sed  by a 
p ~ r t y  t n a t  w o ~ l a  not  be i n  l i n e  f o r  awara 
even i f  i t  were t o  p r e v a i l  on the  i s s u e  and 
tnac i s  ncit  o tnerwise an i n t e r e s t e d  p a r t y  
t i n d e r  a i a  ? r o t e s t  2rocedures.  

A S G  Inc.  p r o t e s t s  t n e  award of a con t r ac t  t o  Vaisala, 
Inc . ,  unaer reques t  for 2roposals ( R F P )  No. SA-84-DGS-00165, 
i ssueu by t h e  Departnent of  Coimerce. A S E h  contencis that 
i t s  proposal  was inproperly excluaec f roiu cons ide ra t ion  an5 
t n a t  'J i i issla 's  o f f e r  f a i l e d  t o  CO,riply w i t n  t he  requirements 
of the  XE-2. 

he ueny tne  p r o t e s t  i n  p a r t  ana a i smiss  i t  i n  p a r t .  ' 

?'ne kE'P sougnt o f f e r s  f o r  t h e  supply of l a s e r  ce i lo -  
n e t e r s  requi red  f o r  u s e  by t h e  National Weather Serv ice  
F r, 7.5 5 2 ;-j r i "2 cl5,;ci i;sc k;ei;:;ts. F i v e  compar.ies stibmittec 
proposals. 'i'ne Coinxerce Department aetermined t h a t  t h ree  
;;roposals, inclualncj tile one subniitte6 by ASEA, were 
t e c h n i c z l l y  unacceptanle ,  ana t h e  agency el iminated those 
;Jro?osals froln f u r tne r  consiaer&t. ion.  Eest  ana f i n a l  
offers %ere requested from the  two rexaini.ng o f f e r o r s ,  
s n a  an awhrd  was m6ae t o  'v'aisala. 

. ,  

T!ie dE'P requi red  t n a t  tect inical  proposals address 
eacn s p e c i f i c a t i o n  requirement,  include a stateinent of 
coxpi ia3ce w i t 1 1  ezch reyuirefirent, ant! inc luae  ana lyses  
of a e s i J n / c a p a b i l i t y  ana compliance w i t n  f e d e r a l  s a f e t y  
requireil ients f o r  l a s e r  proaucts ,  as  foilows: 
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" ( 1 )  Proposal Format. The proposal shall be 
prepared in the format of the specification 
in such a manner that it sequentially, 
paragraph by paragraph, addresses itself to 
all requirements in the specification, and 
describes in detail the methods and 
3pproaches the offeror will utilize to 
satisfy the specification and RFJ? 
reauirements. In addition, a statement of - 
compliance with each specification 
requirement shall be included. 

(2) Technical Information. The offeror 
shall include in his proposal his own, or 
his 2roposed vendor's specifications des- 
cribing in detail how each item meets or 
exceeds the applicable requirements of the 
specification. I n  particular, the offeror 
shall provided: 

a) A thorough signs1 and noise analysis 
of the projector/receiver design, demon- 
strating the capability of detecting cloud 
base heights to at least 12,000 feet. 

b )  A rigorous analysis demonstrating 
that the laser ceilometer fully complies 
with Federal Performance Standards for 
Laser Products, 21 CFR 1040.1, for a Class 1 
device. . . . The offeror shail demonstrate 
f ~ i l  CDrnpliance to all a s p ? c k s  of 21 CFR 
1040.1 ." (Emphasis supplied.) 

In ais notification to A S E A  that the company's pro- 
posal w 3 s  technically unacceptable, the contracting offi- 
cer stated that A S E A  had not described its "methods and 
approaches" for meeting each specification requirement or 
i - ; 2 1 2 3 e d  staterneqts of conpliance with each requirement. 
T h e  contracting officer also stated that A S E A  had failed 
ta Drmide either t5e capsbility/design a n 3 i i y s i s  for the 
12,000 feet capability or the Federal Performance Standard 
coT:?liz.n?e anslysls snecifically required by the R F D .  
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ASEA c o n t e n d s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  d i d  n o t  
h a v e  a r e a s o n a b l e  b a s i s  f o r  e x c l u d i n g  i t s  p r o p o s a l  f r o m  
c o n s i d e r a t i o n .  T h e  p ro t e s t e r  a r g u e s  t h a t  v i r t u a l l y  a l l  
o f  t h e  i n f o r m a t i o n  c l a i m e d  t o  be a b s e n t  f r o m  tkle p r o p o s a l  
was a c t u a l l y  i n c l u d e d  i n  a p r o d u c t  b u l l e t i n  a n d  t e c h n i c a l  
m a n u a l  s u b m i t t e d  a s  a s e p a r a t e l y  bound  p o r t i o n  o f  t h e  
p r o p o s a l .  

I n  r e v i e w i n g  c o m p l a i n t s  a b o u t  t h e  e v a l u a t i o n  of 
t e c h n i c s ;  p r o p o s a l s ,  a n d  t h e  r e s u l t i n g  d e t e r m i n a t i o F  of 
w h e t h e r  a p r o p o s a l  i s  w i t h i n  t h e  c o m p e t i t i v e  r a n g e ,  o u r  
o w n  f u n c t i . o n  i s  not  t o  r e e v a l u a t e , t h e  p r o p o s a l  a n d  t o  make 
ou r  d e t e r m i n a t i o n  a b o u t  t h e i r  m e r i t s .  T h a t  d e t e r m i n a t i 0 . n  
i s  t h e  r e s p o n s i b i l i t y  o f  t h e  c o n t r a c t i n g  a g e n c y ,  w h i c h  i s  
msst f a m i l i a r  w i t h  i t s  n e e d s  a n d  rnclst S e a r  t h e  b u r d e n  of 
any d i f f i c u l t i e s  r e s u l t i n g  f r o m  a d e f e c t i v e  e v a l u a t i o n .  We 
will n o t  q Q e s t i o n  t h e  d e c i s i o n  o f  p r o c u r i n g  c f f i c i a l s  i n  
e v a I u 3 t i n g  p r o p o s a l s  u n l e s s  i t  i s  shown t o  be a r b i t r a r y  or 
i n  v i o l a t i o r ,  o f  t h e  p r o c u r e m e n t  laws a n d  r e g u l a t i o n s .  
E s s e x  E l e c t r o  S n q i n e e r s  Inc . ;  A C L - F i l c o  C o r p o r a t i o n ,  
B-211053 .2 ;  ' 2 -211053 .3 ,  J a n .  1 7 ,  1 9 8 4 ,  84-1 C.P.D. (1 7 4 .  
I n  e v a l u a t i n g  p r o p o s a l s  a g e n c i e s  may r e a s o n a b l y  e x c l u d e  
a p r o p o s a l  f r o m  t h e  c o m p e t i t i v e  r a n g e  f o r  " i n f o r m a t i o n a l "  
d e f i c i e n c i e s  w h i c h  a r e  so m a t e r i a l  t h a t  major  r e v i s i o n s  and  
a d d i t i o n s  w o u l d  be r e q u i r e d  t o  make  t h e  p r o p o s a l  accept-  
3 b l e .  PRC Computer C e n t e r ,  I n c . ,  e t  a l . ,  5 5  Cornp. Gen.  
6G ( i 9 7 5 ) ,  75-2 C.P.D. f 1  3 5 .  

T h e  RFP s p e c i f i e s  t h a t  o f f e r e d  l a s e r  ce i lome te r s  m u s t  
be c a p a b l e  o f  m e a s u r i n g  c l o u d  b a s e  h e i g ' 7 t s  up t o  1 2 , O O C  
Erst .  ;ISEA o f f e r e 3  a l a s e r  c e i lome te r  w h i c h  c u r r e n t l y  
m e a s u r e s  c l o u d  b a s e  h e i g h t s  t o  1 0 , 0 0 0  f e e t ,  w i t h  a pro- 
p o s e d  m o d i f i c a t i o n  i n t e n d e d  t o  i n c r e a s e  t h e  r a n q e  of t h e  
c. ' l lometer t o  1 2 , 0 9 9  f e e t .  A S Z A  a t t a c n e d  i n  a s e p a r a t e  
v o l u m e  -of i t s  p r o p o s a l  , l a b e l e d  " S t a n d a r d  I n s t a l l a t i o n ,  
S t a r t  i'p a n d  M a i n t e n a n c e , "  t e c h n i c a l  l i t e r a t u r e  a n d  m a n u a l s  
o n  i t s  ce i lome te r  w i t h  a r a n g e  o f  1 0 , 0 0 0  f e e t .  T h e  o n l y  
d i s c u s s i D n s  i a  t h e  ASEA t e c h n i c a l  p r o p o s a l  d e s c r i b i n g  t h e  
p r o p o s e d  m o d i f i c a t i o n  t o  ASEA's s t a n d a r d  ce i lome te r  3r 
d i s c u s s i n g  i t s  c a F a b i l i t y  o f  d e t e c t i n g  c l o u d  b a s e  h e i g h t s  
t o - 1 2 , 0 0 0  f e e t  c o n s i s t s  of  a o n e  p a g e  e x h i b i t  e n t i t l e d  
" P r a b a b i l i t y  A n z l y s i s  o f  i . l easg! r ing  up  t o  1 2 , 0 0 0  "ee t  w i t h  
t h e  QL1212 C l o u d  Cei lometer . "  I n  c o n c l u s o r y  terms, t h e  
e x h i b i t  s t a t e s  t h a t ,  by i n c r e a s i n g  t h e  p w e r  o u t p u t  f rcm 
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15 watts to 18 watts and doubling the laser impulse 
duration, the range of the ceilometer will extend to 
12,000 feet. 
the one page "Probability Analysis" and technical litera- 
ture about ASEA's current ceilometer model do not meet the 
RFP requirement for a "thorough signal and noise analysis 
of the projector/receiver design, demonstrating the 
capability of detecting cloud base heights to at.least 
12,000 feet." 

We agree with the contracting officer that 

b 

ASEA also provided no ''rigorous analysis" demonstrat- 
ing that the ceilometer will fully comply with federal 
performance standards. The protester claims that it is 
possible to determine compliance using information 
contained in the technical manual for its current model 
ceilometer. A S F A  states that it accidentally omitted 
calculations based on the information about its current 
model which would demonstrate compliance. After receiving 
notice that its proposal was not being considered, ASEA 
provided a 5-page vathematical analysis to the contracting 
officer. While ASEA calls this omission minor, the analysis 
was identified in the RFP as an important requirement and 
the five pages of caiculations submitted by ASZA show that 
this was far from a minor matter. Even if i t  were possible 
for someone in the agency to demonstrate the safety of the 
ceilom.eter that ASFA intended to manufacturer by extra- 
polating from data on the current model, this was clearly 
and properly the responsibility of the protester under the 
R F P .  The Commerce Departnent was not obligated, in effect, 
to draft a major portion of ASEA's proposal and to assume 
the risk that its own projection of the safety of a 
proposed new ceilometer was accurate. 

The ASEA pr3posal did not contain a statement of 
compliance with each specification requirement as called 
for by the RFP. In its proposal, ASEA listed the para- 
graph numbers of the specification and the company's 
corresponding comments. ASEA's comments on a few para- 
graphs of the specification can be interpreted as state- 
ments of compliance and, €or a few paragraphs, A S E A  stated 
that it took exception to the requirement. For most 
p3r3qrapk .s f  however, ASEA only noted " V o  Comment." ASEA 
argues that its notations of "no comment"- with respect to 

- ~ o s t  specificati~n requirements were, in effect, statements 
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of compliance, since the company stated in the cover letter 
to its proposal that ''ASEA has a ceilometer that now meets 
your performance specifications" and indicated that all 
exceptions to the specifications had been noted. We share 
the contracting officer's view that a statement of "no 
conment" does not meet the RFP requirement f o r  ''a 
statement of compliance with each specification 
r equ i remen t . I' 

Further, A S E A  contends that the agency erronously 
concluded that ASEA had not described in detail its 
"methods and approaches" for meeting each specification 
requirement. According to ASEA, the required information 
can be found in the 257-page technical manual, the tech- 
nical description and the praduct bulietin on A S E A ' s  
standard model ceilometer with a range of 10,000 feet. 
~ n e . A S € p .  prDposa1, however, does n=>t state which of the 
conponents in the ceilometer will be changed to extend its 
range to 12,000 feet, or which performance characteristics 
w i l l  change in addition to power outpat and laser impulse 
dclration. Conseqaently, the Commerce Department c o u l d  not 
rely on technical descriptions of the unmodified ceilo- 
meter to establish a modified ceilometer's compliance with 
specification requirements. Ke do not agree with A S E A ' s  
view that it w a s  penalized merely for its failure to follow 
a 2arro-d reading of the formzt requiroments of the RFP. 
It is an offeror's obligation to establish that what it 
proposes will neet the government's needs. Texas Medical 
Instruments, B - 2 0 6 4 0 5 ,  Aug. 20, 1982, 82-2 C.P.D. c(l 1 2 2 .  
Xe believe that i t  was reascnable €or the agency to find 
ASZA's pr3posal substantially deficient for failing to 
describe in detail the manner in which ASEA would comply 
J,.it'l tLe specification reauirements. 

The protester asserts that each of the deficiencies . 
in its proposal is minor, and each would have been quickly 
remedied had the company been notified. While some of the 
defiziencies may not in isclstion have been sufficient 
reason for excluding ASEA from the competitive range, as a 
tDtality they justify the Commerce Department's conclusion 
that the nroposal was so materially deficient that major 
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r e v i s i o n s  and  a d d i t i o n s ,  t a n t a m o u n t  t o  a n e w  p r o p o s a l ,  were 
r e q u i r e d  t o  make i t  a c c e p t a b l e .  The  a g e n c y  d i d  not  elimi- 
n a t e  competit ion by  e x c l u d i n g  ASEA f r o m  f u r t h e r  c o n s i d e r a -  
t i o n  s i n c e  two o f f e r o r s  were d e t e r m i n e d  t o  b e  i n  t h e  
compe t i t i ve  r a n g e .  A l s o ,  ASEA p r o p o s e d  t h e  h i g h e s t  p r i c e  
o f  a l l  f i v e  i n i t i a l  o f f e r o r s ,  and i t s  p r i c e  was a l m o s t  
d o u b l e  t h e  i n i t i a l  p r i c e  o f f e r e d  by  V a i s a l a .  T h u s ,  i t  
does  n o t  a P p e a r  t h a t  e l i m i n a t i n g  ASEA,from t h e  c o m p e t i t i v e  
r a n g e  d e p r i v e d  t h e  a g e n c y  o f  t h e  o p p o r t u n i t y  t o  o b t a i n  
s i g  n i f i c a n  t cos t s av i ng s . 

A S E A  c o n t e n d s  t h a t  t h e  a g e n c y  i m p r o p e r l y  a c c e p t e d  t h e  
V a i s a l a  o f f e r  w h i c h  a l l e g e d l y  d i d  not  comply  w i t h  an  RFP 
p r o v i s i o n  t h a t ,  a c c o r d i n g  t o  ASEA, r e q u i r e d  t h a t  a n y  
c e i l o m e t e r  s u b m i t t e d  f o r  e v a l u a t i o n  b e  m a n u f a c t u r e d  by  tne 
o f f e r o r .  I n  t h e  a l t e r n a t i v e ,  ASEA a r g u e s  t h a t  a c c e p t a n c e  
of  t h e  V a i s a l a  o f f e r  w a s ,  i n  e f f e c t ,  a c h a n g e  i n  t h e  RFP 
r e q u i r e m e n t s  a n d ,  a s  s u c h ,  ASEA s h o u l d  h a v e  b e e n  i n f o r m e d  
of  t h e  c h a n g e  and  p e r m i t t e d  t:, r e s t r u c t u r e  i t s  p r o p o s a l  by 
s u b n i t t i n g  more e x t e n s i v e  e x p l a n a t o r y  m a t e r i a l .  

ASFA would  n o t  be i n  l i n e  f o r  an  award  e v e n  i f  i t s  
c o n t e n t i o n  r e g a r d i n g  t h e  V a i s a l a  o f f e r  i s  c o r r e c t .  ASEA 
was p r o p 2 r l y  e x c l u d e d  f rom t h e  c o m p e t i t i v e  r a n g e  and  t h e r e  
is  a s e c o n d  o f f e r o r  i n  t h e  c o m p e t i t i v e  r a n g e  whose  o f f e r  
A S E A  5 a s  no t  c h a l l e n g e d .  A s  a r e s u l t ,  we d o  n o t  c o n s i d e r  
A S F A  t o  b e  a p a r t y  " i n t e r e s t e d "  i n  t h e  i s s u e  u n d e r  t h e  R id  
P r o t e s t  P r o c e d u r e s  w h i c h  g o v e r n  t h i s  p r o t e s t .  4 C.F.R. 
6 2 1 . 1 ( 3 ) ( 1 9 8 4 ) .  See D-K A s s o c i a t e s ,  I n c . ,  R-213417,  
Apr.  9 ,  1 9 8 4 ,  84-1 C.P.D. q l  3 9 6 .  T h e r e f o r e ,  we w i l l  no t  
c o n s i d 5 r  ASEA'S a l l e g a t i o n  r e g a r d i n g  t ' le V a i s a l a  o f f e r .  

M o r e o v e r ,  w e  f i n d  ASEA's a r q u m e n t  t h a t  i t  would h a v e  
s u b m i t t e d  a more  e x t e n s i v e l y  e x p l a i n e d  p r o p o s a l  had  i t  
known t h a t  t h e  a g e n c y  would a c c e p t  p r o p o s a l s  f rom f i r m s  
o t h e r  t h a n  m a n u f a c t u r e r s  t o  be  u n c o n v i n c i n g .  A s  a 
m a n u f a c t u r e r  o f  c e i l o m e t e r s ,  ASEA s h o u l d  h a v e  an a d v a n t a g e  
a v e r  o f f e r o r s  w h i c h  3 re  n ~ t .  P!e f a i l  t 3  s e e  how t h e  
k n o w l e d g e  t h a t  s u c h  f i r m s  m i g h t  cDmpete would i n s p i r e  ASEA 
t 3  sclhrnit a more  c o m 2 r e h e n s i v e  p r o p o s a l .  

The p r D t e s k  i s  d e n i s d  i n  p a r :  and  d i s x i s s 2 d  i n  p a r t .  

U of  t h e  U n i t e d  S t a t e s  
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