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Agency's d e c i s i o n  t o  te rmina te  award was 
j u s t i f i e d  w h e r e  award was based on an 
erroneous eva lua t ion  of b ids  and p r o t e s t e r  
was not e n t i t l e d  to  award o n  item 
terminated. 

Medical Gas & Respi ra tory  S e r v i c e s ,  Inc . ,  
p r o t e s t s  t h e  p a r t i a l  c a n c e l l a t i o n  of i t s  c o n t r a c t  f o r  
oxygen concen t r a to r s  and backup oxygen s e r v i c e s  awarded 
t o  i t  by t h e  Veterans Adminis t ra t ion ( V A )  u n d e r  i n v i t a -  
t i o n  f o r  b i d s  ( I F R )  Yo. 621-10-84. VA "canceled" Medical 
Gas' c o n t r a c t  i n  o rde r  t o  award p a r t  of t h e  requirement to 
V i t a l  Care I n d u s t r i e s  a f t e r  VA discovered t h a t  i t  had made 
an e r r o r  i n  eva lua t ing  V i t a l  C a r e ' s  b i d  p r i c e  u n d e r  the  
I F R .  Medical Gas c o n t e n d s  t h a t  i t  rece ived  a proper  award 
and t h a t ,  i n  r e l i a n c e  on t h a t  award, i t  placed an order  
for  equipment needed under the  c o n t r a c t .  T h e  p r o t e s t e r  
maintains  t h a t  t h e  award to  V i t a l  Care should be s e t  a s i d e  
and t h e  c o n t r a c t  f o r  t h e  e n t i r e  requirement reawarded t o  
i t .  

We deny t h e  p r o t e s t .  

T h e  I F B  bidding scheme e s t a b l i s h e d  f i v e  geographical  
zones. B i d s  were s o l i c i t e d  for  oxygen  concen t r a to r s ,  
backup oxygen and emergency backup oxygen on a zone by 
zone b a s i s .  For each item w i t h i n  a zone, t h e  b i d  schedule  
provided blanks f o r  a u n i t  p r i c e ,  an es t imated  q u a n t i t y  
and a blank for  an extended p r i c e .  The I F R  a l s o  provided a 
blank. f o r  a t o t a l  aggrega te  p r i c e  f o r  each zone. F u r t h e r ,  
t h e  s o l i c i t a t i o n  s t a t e d  t h a t :  
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" T h e  V e t e r a n s  A d m i n i s t r a t i o n  r e s e r v e s  t h e  
r i g h t  t o  make an  award t o  t h e  r e spons ib l e  
b i d d e r  q u o t i n g  t h e  lowest a g g r e g a t e  p r i c e  
€or  a l l  items, f o r  a n y  g r o u p  of items, o r  on 
an i tem b a s i s ,  w h i c h e v e r  is  more advan-  
t a g e o u s  to  t h e  g o v e r n m e n t .  B i d s  w i l l  be 
e v a l u a t e d  on  t h e  b a s i s  o f  a d d i t i o n a l  cos t  t o  
t h e  g o v e r n m e n t  t h a t  m i g h t  r e s u l t  f rom making  
m u l t i p l e  a w a r d s .  For t h i s  purpose,  t h e  cos t  
of a w a r d i n g  and a d m i n i s t e r i n g  each a d d i -  
t i o n a l  c o n t r a c t  is e s t i m a t e d  t o  be $500 . "  

M e d i c a l  G a s  s u b m i t t e d  t h e  low b i d  f o r  z o n e s  2 t h r o u g h  
5 and  t h e  second low b i d  f o r  z o n e  1 .  V i t a l  C a r e  s u b m i t t e d  
t h e  low b i d  for z o n e  1 .  T h e  c o n t r a c t i n g  o f f i c e r  c a l c u l a t e d  
t h a t  t h e  VA w o u l d  s a v e  o n l y  $ 3 2 7  by s p l i t t i n g  t h e  award so 
t h a t  V i t a l  C a r e  would r e c e i v e  a con t r ac t  fo r  z o n e  1 s e r v -  
ices  and  Medical Gas w o u l d  r e c e i v e  t h e  c o n t r a c t  f o r  z o n e s  
2 t h r o u g h  5. T h e  c o n t r a c t i n g  o f f i c e r  c o n c l u d e d  t h a t  t h e  
d i f f e r e n c e  d i d  not o f f s e t  t h e  $500 d i f f e r e n t i a l  e s t a b l i s h e d  
i n  t h e  s o l i c i t a t i o n  f o r  a d m i n i s t e r i n g  m u l t i p l e  c o n t r a c t s  
and n o t i f i e d  M e d i c a l  Gas by  t e l ephone  on S e p t e m b e r  5 ,  1 9 8 4 ,  
and by  l e t t e r  d a t e d  September 5 ,  t h a t  i t  was being  awarded  
a l l  f i v e  z o n e s .  
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V i t a l  C a r e ,  h o w e v e r ,  o r a l l y  p ro t e s t ed  t o  t h e  c o n t r a c t -  
i n g  o f f i c e r .  ? h e  S 3 2 7  d i f f e r e n t i a l ,  V i t a l  C a r e  complained, 
was f o r  1 month o n l y  and  on an a n n u a l  b a s i s  would amount  
to a d i f f e r e n c e  of $ 3 , 9 2 4 .  A f t e r  e x a m i n i n g  V i t a l  C a r e ' s  
c o m p l a i n t ,  t h e  c o n t r a c t i n g  o f f i c e r  d e c i d e d  t h a t  t h e  award 
was improper. O n  September 6 ,  M e d i c a l  Gas was n o t i f i e d  
t h a t  i t  s h o u l d  h a v e  o n l y  b e e n  awarded  z o n e s  2 ,  3 ,  4 and 5 
and t h a t  VA was "cance l l i ng '1  t h e  z o n e  1 award .  

M e d i c a l  G a s  c o n t e n d s  t h a t  VA a c t e d  a r b i t r a r i l y  i n  
" c a n c e l l i n g "  t h e  z o n e  1 award  b e c a u s e  i t  had  a b i n d i n g  
c o n t r a c t  f o r  a l l  f i v e  z o n e s  b a s e d  on t h e  te lephone c a l l  
f r o m  t h e  c o n t r a c t i n g  o f f i c e r  and  t h e  September 5 award  
l e t t e r .  M e d i c a l  G a s  r e l i e s  on t h e  s t a n d a r d  c l ause  s e t  
o u t  i n  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  ( F A R ) ,  4 8  C.F.R. 
S 52.2-14-1D(-d) ( 1 9 8 4 ) ,  and  i n c l u d e d  i n  t h e  IFB, which  
p r o v i d e s :  
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" A  w r i t t e n  award o r  a c c e p t a n c e  o f  a b i d  
m a i l e d  o r  otherwise f u r n i s h e d  t o  t h e  suc- 
c e s s f u l  b i d d e r  w i t h i n  t h e  [ t ime]  f o r  
a c c e p t a n c e  s p e c i f i e d  i n  t h e  b i d  s h a l l  
r e s u l t  i n  a b i n d i n g  c o n t r a c t  w i t h o u t  
f u r t h e r  a c t i o n  by e i t h e r  p a r t y . "  

Medica l  Gas a l s o  a s s e r t s  t h a t  i n  r e l i a n c e  on t h e  award, i t  
p l a c e d  o r d e r s  fo r  120 c o n c e n t r a t o r s ,  SO o f  w h i c h  were t o  
be used i n  zone 1. 

I n i t i a l l y ,  w e  p o i n t  o u t  t h a t  t h e  c o n t r a c t  i n  t h i s  
i n s t a n c e  c o n t a i n e d  t e r m i n a t i o n  f o r  conven ience  and d i s p u t e s  
c l a u s e s  and t h a t  any c l a i m  Medical Gas may have a r i s i n g  
from t h e  " c a n c e l l a t i o n "  o f  t h e  zone 1 award is f o r  cons id -  
e r a t i o n  u n d e r  t h e  c o n t r a c t  d i s p u t e s  p r o c e d u r e  and t h e  - 
C o n t r a c t  D i s p u t e s  A c t  o f  1978, 41 U . S . C .  S 601 (1982). i 
However, w e  r e v i e w  p r o t e s t s  a g a i n s t  t e r m i n a t i o n  of con- 
t r a c t s  r e s u l t i n g  from a l l e g e d  d e f i c i e n c i e s  i n  t h e  i n i t i a l  
c o n t r a c t  award. S p a c e  Age E n g i n e e r i n g ,  I n c . ,  B-209543.2, 
Apr. 19, 1984, 84-1 C P D  11 447. 

Where  i t  is  d i s c o v e r e d  s h o r t l y  a f t e r  award t h a t  an 
e r r o n e o u s  award h a s  been made, i t  is  n o r m a l l y  a p p r o p r i a t e  
f o r  t h e  government  to  c o r r e c t  i t s  m i s t a k e  by t e r m i n a t i n g  
t h e  improper  award and making t h e  award t h a t  s h o u l d  have 
been made i n  t h e  f i r s t  p l a c e .  S u c h  a c t i o n  i s  p r o p e r  t o  
p r e s e r v e  t h e  i n t e g r i t y  o f  t h e  c o m p e t i t i v e  p rocuremen t  
sys tem.  C e n t r a l  Texas  C o l l e g e ,  B-211167.3, Mar. 2, 1984, 
84-1 CPD V I  259. VA, i n  i t s  r e p o r t  on t h e  p r o t e s t ,  
j u s t i f i e s  i t s  a c t i o n s  o n  t h i s  b a s i s .  

T h e  c o n t r a c t i n g  o f f i c e r  based  t h e  i n i t i a l  award 
o n  c o m p u t a t i o n s  t h a t  r e f l e c t  a b e l i e f  t h a t  t h e  e s t i m a t e d  
q u a n t i t i e s  i n d i c a t e d  o n  t h e  b i d  s c h e d u l e  a p p l y  t o  t h e  
e n t i r e  12-month c o n t r a c t  l i f e .  H e  c a n c e l e d  t h e  z o n e  1 
award t o  Medica l  Gas o n l y  a f t e r  c o n c l u d i n g  t h a t  these  
es t imates  were i n t e n d e d  t o  a p p l y  on a month ly  b a s i s  and 
t h a t  t h e  i n t e n d e d  p r i c e  f o r  e a c h  item had to  be  m u l t i p l i e d  
by 12.. Cons-equent ly ,  h e  c a l c u l a t e d  t h e  d i f f e r e n c e  between 
a zone 1 award t o  Medica l  Gas and V i t a l  C a r e  a s  $3,924. 

The I F B ,  however ,  d i d  n o t  i n d i c a t e  t h a t  t h e  e s t i m a t e d  
q u a n t i t i e s  were s t a t e d  o n  a month ly  b a s i s .  N e v e r t h e l e s s ,  
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w h e r e  a l l  p a r t i e s  t r e a t  a n  IFR a s  a n t i c i p a t i n g  b i d s  on  a 
b a s i s  t h a t  meets t h e  g o v e r n m e n t ' s  needs ,  no b i d d e r  is  
p r e j u d i c e d  i f  b i d s  a r e  e v a l u a t e d  on t h a t  b a s i s  b e c a u s e  
b i d d e r s  c o m p e t e  e q u a l l y .  S i n g e r  S a f e t y  Company, 8-216674,  
O c t .  1 6 ,  1 9 8 4 ,  84-2 CPD (I 4 1 4 .  M e d i c a l  G a s  d o e s  no t  
c o n t e n d  t h a t  b i d s  were s u b m i t t e d  o n  o t h e r  t h a n  a m o n t h l y  
b a s i s .  T h e  p r o c u r e m e n t  was a d v e r t i s e d  and c o u l d  be 
p r o p e r l y  awarded  o n l y  on t h e  b a s i s  of lowest e v a l u a t e d  
p r i c e .  Repper t  M a r i n e  S a l e s  and  S e r v i c e ,  60 Comp. Gen. 4 9 5  
( 1 9 8 1 ) ,  81-1 C P D  !I 4 3 0 .  C o n s t r u i n g  t h e  I F R  a s  a s k i n g  f o r  
m o n t h l y  p r i c e s ,  t h e  p r o t e s t  h a s  n o  merit b e c a u s e ,  a s  
i n d i c a t e d  e a r l i e r ,  Medical Gas '  a g g r e g a t e  b i d  is  n o t  low, 
b a s e d  o n  a 12-month p e r i o d .  

M e d i c a l  Gas a r g u e s ,  h o w e v e r ,  t h a t  i f  m u l t i p l e  a w a r d s  
by z o n e s  a r e  a p p r o p r i a t e ,  VA s h o u l d  h a v e  awarded  c o n t r a c t s  
on a n  i t em-by- i t em b a s i s  w i t h i n  e a c h  z o n e .  A c c o r d i n g  t o  
Medical Gas,  t h i s  wou ld  a l s o  be a l l o w e d  by t h e  I F B ' s  
a g g r e g a t e  award  c l a u s e ,  i n  w h i c h  e v e n t  M e d i c a l  Gas p o i n t s  
o u t ,  i t s  b i d  was l o w  o n  i t em 2 i n  z o n e  1 .  

- 
i 

According t o  VA, s u c h  a r e s u l t  was n o t  i n t e n d e d .  VA 
e x p l a i n s  t h a t  i t  o n l y  i n t e n d e d  to  r e s e r v e  t h e  r i g h t  t o  
make award  by  g e o g r a p h i c a l  z o n e  and t h a t  i t  would  not  be 
r e a s o n a b l e  t o  award  o n  a n  i t e m - b y - i t e m  b a s i s  w i t h i n  each 
z o n e ,  because t h e  items, o t h e r  t h a n  item 1 f o r  e a c h  z o n e ,  
m e r e l y  f i l l  i n c i d e n t a l  r e q u i r e m e n t s .  

We b e l i e v e  t h a t  VA's i n t e r p r e t a t i o n  o f  t h e  I F B  i n  t h i s  
r e s p e c t  i s  co r rec t  and  t h a t  award  was t o  be made on an 
a g g r e g a t e  of a l l  t h e  z o n e s  or on  a n  i n d i v i d u a l  z o n e  b a s i s  
o n l y .  T h e  p r o v i s i o n  q u e s t i o n e d  c o n t a i n s  s t a n d a r d  form 
l a n g u a g e .  E l s e w h e r e ,  t h e  IFB f o r b a d e  b i d s  o n  an  i tem-by-  
item b a s i s  w i t h i n  z o n e s  a n d  r e q u i r e d  t h e  con t r ac to r  making  
d e l i v e r i e s  o f  i n c i d e n t a l  items t o  in spec t  and m a i n t a i n  t h e  
p r i m a r y  e q u i p m e n t  d e l i v e r e d  u n d e r  item N o .  1. As VA n o t e s ,  
s e p a r a t e  a w a r d s  o f  i n c i d e n t a l  items w i t h i n  a z o n e  would 
r equ i r e  one cont rac tor  t o  in spec t  and  m a i n t a i n  t h e  e q u i p -  
m e n t  f u r n i s h e d  b y  o t h e r  c o n t r a c t o r s ,  a r e s u l t  t h a t  was 
c l e a r l y  not i n t e n d e d .  I n  t h e  c i r c u m s t a n c e s ,  w e  t h i n k  i t  is  
c l e a r  t h a t  the  I F B  d i d  n o t  a n t i c i p a t e  s e p a r a t e  a w a r d s  of 
i n d i v i d u a l  items w i t h i n  z o n e s .  
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The protest is denied. By separate letter, however, 
we are bringing our concern regarding the adequacy of the 
IFB statement of estimated quantities to the attention of 
the Administrator of Veterans AEEairs. 

Comptroller General 
of the United States 
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