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AVCO C o r p o r a t i o n ,  Sys t ems  D i v i s i o n  
MATTER OF: 

DIOE8T: 
Protest t h a t  RFP d i d  n o t  p r o v i d e  s u f f i c i e n t  
i n f o r m a t i o n  for p r o t e s t e r  t o  s u b m i t  a c o m p e t i t i v e  
p r o p o s a l  is d e n i e d  where t h e  i n f o r m a t i o n  i t  
r e q u e s t e d  a s  n e c e s s a r y  is n o t  a v a i l a b l e  t o  t h e  
agency .  

The Sys t ems  D i v i s i o n  o f  AVCO Corporation protests t h e  
award o f  a c o n t r a c t  t o  F i b e r  Materials, I n c . ,  u n d e r  
Depar tment  o f  t h e  Navy r e q u e s t  f o r  p r o p o s a l s  (RFP) 
No. N60921-84-R-0132. AVCO a l l e g e s  t h a t  t h e  i n f o r m a t i o n  
p r o v i d e d  i n  t h e  RFP w a s  n o t  s u f f i c i e n t  t o  permit any  o f f e r o r  
o the r  t h a n  F i b e r  t o  s u b m i t  a c o m p e t i t i v e  p r o p o s a l .  

The p r o t e s t  is d e n i e d .  

The RFP, i s s u e d  to n i n e  f i r m s ,  r e q u e s t e d  proposals to  
d e v e l o p  m a n u f a c t u r i n g  t e c h n o l o g y  t o  f a b r i c a t e  h i g h  temper- 
a t u r e  ca rbon-ca rbon  composite p re fo rms .  These p r e f o r m s ,  
a f t e r  b e i n g  d e v e l o p e d ,  woven and f a b r i c a t e d ,  are used  i n  
m a n u f a c t u r i n g  missile components .  

A t  o n e  t i m e ,  t h e  p r e f o r m s  were woven by hand. T h i s  
p r o c e s s ,  however,  h a s  been  au tomated  so t h a t  cer ta in  
components  c a n  now be woven by  a c o m p u t e r - c o n t r o l l e d  
machine.  F i b e r ,  i n  a p r i o r  s o l e - s o u r c e  c o n t r a c t  w i t h  t h e  
Navy, d e v e l o p e d  t h e  Ultraloom, a n  au tomated  s y s t e m  on  which 
t o  weave components.  Under t h e  p r o t e s t e d  RFP, t h e  Navy 
s o u g h t  p r o p o s a l s  to  e x t e n d  t h e  c a p a b i l i t y  o f  t h e  Ultraloom 
t o  weave t h r e e - d i m e n s i o n a l  components  s u c h  a s  c o n t o u r e d  
rocket n o z z l e s ,  t h i n - w a l l e d  e x i t  c o n e s ,  and n o s e t i p s .  The 
p o r t i o n s  of t h e  RFP i n v o l v e d  i n  AVCO's  p r o t e s t ,  t a s k s  8 and 
9 o f  t h e  s t a t e m e n t  o f  w o r k ,  c o n c e r n  t h i s  t echno logy .  

Task 8 o f  t h e  RFP s o u g h t  a m o d i f i e d  au tomated  y a r n  
h a n d l i n g  s y s t e m ,  a r a d i a l  r o d  i n s e r t i o n  d e v i c e ,  and a com- 
p u t e r  c o n t r o l l e r ,  to  be added to  t h e  Ultraloom to e n a b l e  it 
t o  m a n u f a c t u r e  t h r e e - d i m e n s i o n a l  missile components.  Under 
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task 9 ,  the contractor is required to aesign ana plan for 
nozzle fabrication, write a manufacturing plan, analyze the 
material aesign for rocket nozzles, and fabricate a 
corltoured nozzle and an exit cone with the modified 
Ultraloom. 

AVCG initially protested to the Navy that AVCO could 
not submit a proposal for tasks 8 and 9 unless the Navy 
supplied AVCO with the Ultraloom drawings, specifications 
and performance data. AVCO requested the Navy to provide 
this information and to extend the due date for proposal 
submission. The Navy denied AVCO's request based on its 
position tnat all the intormation required to submit a com- 
petitive proposal was supplied in the RFP, in response to an 
AVCO Freedom of Intorniation Act request, or during an indus- 
try briefing conducted by Fiber. The Navy also advised AVCO 
that it aia not possess the drawings, data and specifica- 
tions which AVCO requested. 

AVCO subsequently protested to our Office that the 
Navy's refusal to provide offerors with details of the 
Ultraloom precluded any firm other than Fiber from sub- 
mitting a competitive proposal. The Navy has awarded tne 
contract to Fiber notwithstanding the pendency of AVCO's 
protest . 

This Office has consistently held that a procuring 
agency must provide offerors with sufficient information to 
compete intelligently ana on an equal basis. John J. Moss, 
B-201753, Mar. 3 1 ,  1981, 81-1 C.P.D. II 242. Where a pro- 
tester alleges that a solicitation does not provide suf- 
ficient information to permit the submission of competitive 
proposals, the protester must demonstrate that the infor- 
mation it seeks is necessary to submit a proposal and is 
available to the agency. - Io. 

AVCO asserts that it cannot submit a proposal to modify 
the Ultraloom without the information it requested from the 
Navy. AVCO also contenas that this information should have 
been available to the Navy because Fiber developed the 
Ultraloom under a sole-source contract with the Navy which 
incorporated the technical rights in data clause found at 
S 7-104.9 of the Defense Acquisition Regulation (DAR) ( 1 5 7 6  
ed.), providing: 
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" ( b )  Government R i g h t s  

(1)  U n l i m i t e d  R i g h t s .  The Government s h a l l  
have-unl imi ted  r i g h t s  i n :  

( i )  t e c h n i c a l  d a t a  and compute r  software 
r e s u l t i n g  d i r e c t l y  from pe r fo rmance  o f  
e x p e r i m e n t a l ,  d e v e l o p m e n t a l  or r e s e a r c h  
w o r k  w h i c h  was s p e c i f i e d  a s  a n  e l e m e n t  
o f  p e r f o r m a n c e  i n  t h i s  o r  a n y  o t h e r  
Government c o n t r a c t  or s u b c o n t r a c t . "  

AVCO a r g u e s  t h a t  e v e n  t h o u g h  t h e  Navy a p p a r e n t l y  d i d  n o t  
o b t a i n  t h e  i n f o r m a t i o n  p u r s u a n t  t o  t h i s  c l a u s e ,  t h e  
r e g u l a t o r y  r e q u i r e m e n t  t o  maximize c o m p e t i t i o n  f o r  federal  
c o n t r a c t s ,  - see DAR, 5' 3-101, m a n d a t e s  t h a t  t h e  Navy a c q u i r e  
t h i s  i n f o r m a t i o n  now and p r o v i d e  i t  to  o t h e r  o f f e r o r s  
i n t e r e s t e d  i n  s u b m i t t i n g  p r o p o s a l s .  AVCO a r g u e s  t h a t  t h i s  
O f f i c e  s h o u l d  therefore r e q u i r e  t h e  Navy to p r o c u r e  t h e  d a t a  
from F i b e r  and u s e  t h e  da t a  t o  reso l ic i t  i ts  p r e s e n t  
r e q u i r e m e n t .  To  s u p p o r t  t h i s  p o s i t i o n ,  AVCO r e l i e s  on  - Aero 
C O r p .  v .  Depa r tmen t  o f  t h e  Navy, 5 4 0  F. Supp. 180  (D.D.C. 
1 9 8 2 ) .  

I n  r e s p o n s e ,  t h e  Navy s t a t e s  t h a t  AVCO d i d  n o t  need t h e  
i n f o r m a t i o n  r e q u e s t e d  t o  s u b m i t  a p r o p o s a l .  The Navy a l so  
d e n i e s  t h a t  i t  h a s  any  i n f o r m a t i o n  c o n c e r n i n g  t h e  Ultraloom 
which  h a s  n o t  been  p r o v i d e d  t o  AvCO. The Navy e x p l a i n s  t h a t  
w h i l e  t h e  c o n t r a c t  u n d e r  which Fiber d e v e l o p e d  t h e  Ultraloom 
c o n t a i n e d  t h e  r i g h t s  i n  t e c h n i c a l  d a t a  c l a u s e ,  F ibe r  was 
r e q u i r e d  t o  g i v e  t h e  Navy o n l y  t h a t  d a t a  which t h e  Navy 
chose t o  p u r c h a s e  and l i s t e d  o n  t h e  Data Requ i remen t s  List. 
The Navy s t a t e s  t h a t  t h e  Ultraloom d r a w i n g s ,  t e c h n i c a l  d a t a  
and s p e c i f i c a t i o n s  were n o t  on  t h e  l i s t  i n  F i b e r ' s  sole- 
s o u r c e  c o n t r a c t  b e c a u s e  i n  t h e  Navy ' s  o p i n i o n  a t  t h e  t i m e  
t h a t  c o n t r a c t  was awarded ,  t h i s  i n f o r m a t i o n  would not b e  
needed t o  c o n d u c t  a c o m p e t i t i v e  fol low-on p rocuremen t .  

W e  d o  n o t  f i n d  t h a t  - Aero p r o v i d e s  a u t h o r i t y  f o r  t h i s  
O f f i c e  t o  r e q u i r e  t h e  Navy to  buy d a t a  which  F i b e r  g e n e r a t e d  
u n d e r  a now comple t ed  c o n t r a c t  and which F i b e r  now owns. I n  - A e r o ,  t h e  Navy n e g o t i a t e d  a sole-source c o n t r a c t  w i t h  
Lockheed Georgia C o r p o r a t i o n  t o  o v e r h a u l ,  o v e r  a p e r i o d  o f  
years ,  p l a n e s  Lockheed had m a n u f a c t u r e d .  The o r i g i n a l  
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c o n t r a c t  was t o  o v e r h a u l  13 p l a n e s ,  and c o n t a i n e d  an o p t i o n  
for  t h e  o v e r h a u l  of 7 p l a n e s  w i t h  poss ib le  fol low-on con- 
t rac t s  for 29 more. S u b s e q u e n t l y ,  t h e  Navy decidea t o  
e x e c u t e  t h e  o p t i o n s  and award s o l e - s o u r c e  c o n t r a c t s  t o  
Lockheea to  o v e r h a u l  a l l  49 p l a n e s .  The Navy based i t s  
d e c i s i o n  t o  t ake  these a c t i o n s  on  i ts  b e l i e f  t h a t  o v e r h a u l  
k i t s ,  w h i c h  Lockheea would have t o  d e v e l o p ,  would be 
r e q u i r e d  fo r  any  c o n t r a c t o r  o t h e r  t h a n  Lockheed and t h a t  it 
woula take Lockheed 36-48 months t o  d e v e l o p  t h e  k i t s .  Aero 
s o u g h t  a cour t  order e n j o i n i n g  t h e  Navy from awarding t h e  
s o l e - s o u r c e  c o n t r a c t s  t o  Lockheed a n d ,  a t  t h e  c o u r t ' s  
r e q u e s t s ,  t h i s  O f f i c e  i s s u e d  a series of d e c i s i o n s  
conce rn ing  t h e  l e g a l i t y  of t h e  Navy ' s  a c t i o n s .  

We found t h a t  t h e  Navy was j u s t i f i e d  i n  d e t e r m i n i n g  
t h a t  a k i t  would have  t o  be p r o v i d e d  t o  any c o n t r a c t o r  o ther  
t h a n  Lockheea ana i n  c o n t r a c t i n g  w i t h  Lockheed, on  a sole- 
s o u r c e  b a s i s ,  t o  o v e r h a u l  15 p l a n e s .  As t o  t h e  r ema in ing  34 
p l a n e s ,  however,- w e  found t h a t  c o n t r a c t s  s h o u l d  be awarded 
t o  Lockheed only i f ,  when it became t i m e  to  o v e r h a u l  these 
p l a n e s ,  t h e  Navy, w i t h  Lockheed, haa n o t  y e t  deve loped  
t h e  k i t s  needed t o  s o l i c i t  c o m p e t i t i o n .  -- See Aero 
Corporation--Navy R e q u e s t  f o r  Aavance D e c i s i o n ,  B-194445.4, 
Mar. 27, 1981, 81-1 C.P.D. II 229; B-194445.5, J u n e  5, 1981; 
8-1944415, Sept.  9, 1981. W e  s t a t ed  t h a t ,  p u r s u a n t  t o  DAR, 
S 3-101(d), t h e  Navy had a n  e x p r e s s  d u t y  t o  t a k e  s teps  fo 
a v o i d  a s o l e - s o u r c e  fo l low-on procurement  f o r  a l l  t h e  
r ema in ing  p l a n e s .  B-194445.5, s u p r a .  I/ 

The f ac t s  i n  A e r o  - t h u s  p r e s e n t  a s i t u a t i o n  d i f f e r e n t  
from t h e  s i t u a t i o n  i n  t h i s  protest. I n  -8 Aero Lockheea was 
p e r f o r m i n g  a c u r r e n t  c o n t r a c t  under  which t h e  Navy c o u l d  
n e g o t i a t e  to  o b t a i n  t h e  data  needea  t o  d e s i s n  o v e r h a u l  k i t s ;  
Lockheed a g r e e d  t o  cooperate i n  
k i t s  were to  be used  t o  compete 
o v e r h a u l  work. - See B-194445.5, 

d e v e l o p i n g  t h e  k i t s ;  and t h e  
f u t u r e  c o n t r a c t s  fo r  
s u p r a .  

- While  t h e  c o u r t  i n t e r p r e t e d  o u r  d e c i s i o n  as  r e q u i r i n g  
~ 

t h e  Navy t o  p r o c u r e  t h e  pa r t s ,  data and t o o l i n g  t o  conduc t  a 
c o m p e t i t i v e  p rocuremen t ,  Aero, 540 F. Supp. a t  189, w e  
s u b s e q u e n t l y  c l a r i f i e d  o u r  p o s i t i o n  as  b e i n g  t h a t  t h e  Navy 
had a r e g u l a t o r y  d u t y  t o  fos te r  c o m p e t i t i o n ,  b u t  t h a t  it was 
fo r  t h e  Navy t o  d e t e r m i n e ,  i n  t h e  f i r s t  i n s t a n c e ,  t h e  
specific s teps  t o  be t a k e n .  13-194445, s u p r a .  

- 
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I n  t h e  p r e s e n t  case,  however ,  t h e  c o n t r a c t  unde r  which 
F i b e r  g e n e r a t e d  t h e  Ultraloom d a t a  h a s  been  comple ted .  AvCO 
h a s  c i t e d  no  case i n  which t h i s  O f f i c e  h a s  r e q u i r e d  a n  
a g e n c y  t o  p u r c h a s e  d a t a  u n d e r  a comple t ed  c o n t r a c t  ( t h a t  d i d  
n o t  c o n t a i n  a d e f e r r e d  o r d e r i n g  c l a u s e  p e r m i t t i n g  t h e  
government  t o  a c q u i r e  d a t a  g e n e r a t e d  u n d e r  t h e  comple t ed  
c o n t r a c t ,  see DAR, S 9-502) .  T h e r e f o r e ,  e v e n  i f  AVCO needed 
t h e  d a t a  t o  s u b m i t  a proposal ,  A V C O ' s  protest  mus t  be  
d e n i e d ,  s i n c e  t h e  Navy d i d  n o t  a c q u i r e  t h e  d a t a ,  d r a w i n g s  
and s p e c i f i c a t i o n s  p u r s u a n t  to  t h e  c o n t r a c t  u n d e r  which 
F i b e r  d e v e l o p e d  t h e  Ultraloom, and s i n c e  t h e r e  is no  b a s i s  
f o r  t h e  Navy t o  p u r c h a s e  t h e  d a t a  now. - See J o h n  J. Moss, 
B-201753, s u p r a ;  P i o n e e r  P a r a c h u t e  C o . ,  I n c . ,  B-190798, 
B-191007, J u n e  1 3 ,  1978,  78-1 C.P.D. ll 431. 

AVCO a l so  h a s  protested t h a t  t h e  c u r r e n t  c o n t r a c t  
awarded to  F i b e r  does n o t  r e q u i r e  F i b e r  to  p r o v i d e  t h e  Navy 
w i t h  d a t a ,  d r a w i n g s  and s p e c i f i c a t i o n s  c o n c e r n i n g  t h e  modi- 
f i e d  Ultraloom. AVCO n o t e s  t h a t  F i b e r  h a s  r e c e i v e d  sole- 
s o u r c e  c o n t r a c t s  t o  d e v e l o p  t h e  Ultraloom i n  t h e  p a s t  and 
was t h e  o n l y  o f f e r o r  u n d e r  t h e  p r o t e s t e d  RFP. AVCO a l l e g e s ,  
and t h e  Navy d o e s  n o t  d e n y ,  t h a t  t h e  Navy i n t e n d s  t o  c o n d u c t  
fo l low-on Ultraloom p r o c u r e m e n t s ;  AVCO a r g u e s  t h a t  t h e  
Navy ' s  f a i l u r e  t o  r e q u i r e  d a t a  w i l l  p e r p e t u a t e  s o l e - s o u r c e  
c o n t r a c t  a w a r d s  t o  F ibe r .  

W e  a g r e e  t h a t  t h e  Navy h a s  a d u t y  to take w h a t e v e r  
s teps  are  p r a c t i c a b l e  t o  a v o i d  n o n c o m p e t i t i v e  fol low-on 
c o n t r a c t  awards. T h e r e  i n  f a c t  have  been  a number o f  sole- 
s o u r c e  a w a r d s  t o  F i b e r  t o  d e v e l o p  t h e  Ultraloom a n d ,  d e s p i t e  
t h e  f a c t  t h a t  t h e  Navy o r i g i n a l l y  d e t e r m i n e d  t h a t  t h e  
Ultraloom s p e c i f i c a t i o n s ,  d a t a  and d r a w i n g s  were n o t  
r e q u i r e d  to  c o n d u c t  a c o m p e t i t i v e  p rocuremen t  f o r  f u r t h e r  
Ultraloom deve lopmen t  and a t t e m p t e d  to  o b t a i n  c o m p e t i t i o n  
f o r  i t s  p r e s e n t  r e q u i r e m e n t s ,  o n l y  F iber  s u b m i t t e d  a pro- 
posal i n  r e s p o n s e  t o  t h e  p r e s e n t  RFP. F u r t h e r ,  i t  appears 
t h a t  t h e  Navy h a s  n o t  y e t  f u l l y  c o n s i d e r e d  w h e t h e r  t h e  d a t a  
t h a t  m i g h t  be g e n e r a t e d  i n  p e r f o r m i n g  t a s k s  8 and 9 h e r e  
w i l l  b e  n e c e s s a r y  for  f u r t h e r  r e l a t e d  p rocuremen t s .  Given 
t h e s e  c i r c u m s t a n c e s ,  w e  are recommending t o  t h e  S e c r e t a r y  of 
t h e  Navy b y  separate l e t te r  t h a t  t h e  agency  e v a l u a t e  w h e t h e r  
i n  o r d e r  to  c o n d u c t  c o m p e t i t i v e  fo l low-on p r o c u r e m e n t s  i t  
w i l l  b e  n e c e s s a r y  to  p r o v i d e  o f f e r o r s  i n t e r e s t e d  i n  sub- 
m i t t i n g  proposals w i t h  d a t a  g e n e r a t e d  u n d e r  t h e  p r e s e n t  
c o n t r a c t .  I f  t h e  Navy d e t e r m i n e s  t h a t  s u c h  da ta  w i l l  b e  

I '  
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r e q u i r e d ,  i t  s h o u l d  i n s u r e  t h a t  t h e  d a t a  is s e c u r e d  from 
F i b e r .  - See E n g i n e e r e d  S y s t e m s ,  I n c .  B-195237, Dec. 14, 
1979,  79-2 C.P.D. 11 408 ( i n  w h i c h  w e  found a s o l e - s o u r c e  
award j u s t i f i e d  b e c a u s e  t h e  A i r  Force d i d  n o t  have 
s u f f i c i e n t  d a t a  t o  c o n d u c t  a c o m p e t i t i v e  p r o c u r e m e n t  b u t  
a d v i s e d  t h e  A i r  Force to  c o n s i d e r  a c q u i r i n g  d a t a  so t h a t  
f u t u r e  p r o c u r e m e n t s  c o u l d  b e  compe ted ) .  

The p r o t e s t  is  d e n i e d .  

C o m p t r o l l d d  G b n e r a l  
of t h e  U n i t e d  S t a t e s  

* .  .- . -. 




