
THE COMPTROLLER OENLRAL 
DECISION O F  THlC U N I T E D  S T A T E I  

W A S H I N G T O N .  O . C .  2 0 . 5 0 8  

- 

FILE: 
B-208662.3 DATE: February 26, 1985 

Deparbnent of Commerce-Request for 
Reconsideration MATTER OF: 

DIGEST: 

Decision granting proposal preparation costs 
is affirmed where agency f a i l s  to  establish 
i n  i t s  reconsideration request that  the 
decision was based o n  errors  of law o r  d i d  
n o t  properly take into account a l l  relevant 
evidence timely presented. 

The Department of Commerce requests reconsideration 
of our  decision system Development Corporation and Cray 
Research, 1nc.--Request for Reconsideration, 63 Comp. 
Gen. 275 ( 1 9 8 4 ) ,  84-1 CPD I[ 368 (1984  decis ion) ,  denying 
SDC/Cray's reconsideration request b u t  sustaining i ts  
claim f o r  proposal preparation costs. Commerce maintains 
SDC/Cray s h o u l d  n o t  have been found en t i t l ed  t o  proposal 
preparation costs.  Ye d i s n i s s  Commerce's request i n  part 
as untimely and deny it  i n  J a r t .  

We sustained SDC/Cray's claim based on a f i n d i n g  i n  
our i n i t i a l  decision that  Commerce had failed to  require 
the awardee to  comply w i t h  a mandatory cer t i f ica t ion  
p r o v i s i o n  before making the award. - See System Development 
Corporation and Cray Research, Inc., 8-208662, Aug. 15, 
1983, 83-2 CPD ll 206 ( 1 9 8 3  decision).  Because i t  was clear 
from-the or iginal  record t h a t  Commerce was aware of the -_ 
p r o v i s i o n ,  we concluded i n  the reconsideration that  i t  had 
acted unreasonably, and t h u s  a r b i t r a r i l y  and capriciously, 
i n  awarding the contract. As we also determined SDC/Cray 
had a substantial  chance of receiving the award, we found 
it was en t i t l ed  to  recover i t s  proposal preparation costs 
under the standard established i n  Keco Industries,  Inc. v .  
united States ,  492  F.2d 1200  ( C t .  C1. 1974). 

reconsideration request that  our finding of arbi t rary and 
capricious action was improper because i t  was based on our  
incorrect determination that  " the record nowhere estab- 
l ishes  that Commerce determined CDC (Control Data 

Commerce asser t s  a s  the f i r s t  basis for i t s  
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corporation1 canable o f  satisfvina the first two Dortjons 
of the reauirement." Commerce claims it d i d  adeuuatelv 
enforct. the certification by findina Cnc had met all 
portions o f  the reauirement, and submits suDnortinq 
doctimentation which i t  asserts was included with its 
administrative report on snS/Crav's oriqinal protest. T h i s  
argument does not warrant reversal o f  our decision, 

TiJo have examined the documents submitted by Commerce 
and f i n d  that, hut for one undated sheet containina Cnc's 
availability level calculations, they are not included in 
oiir record on SlX/Crav's oriainal protest, Tn short, these 
documents were not furnished hv Commerce durina our initial 
consideration of this makter, and thus our conclusion (that 
Commerce failed to determine CnC had met the certification) 
was correct based on the record before us. 

If Commerce believed the documents suoported its 
position, we fail to understand whv Commerce did not call 
them to our atten%ion jrnmediately after receivinq our 1QR3 
decision. The fact is, Commerce never reauested reconsider- 
ation of our 1983 decision sustaininq SW/Crav's protest, 
and never cited or furnished the documents it. now presents 
in aratiina in 1 9 8 4  that we should deny SnC/Crav's claim for 
pro~osal nrenaration costs. Rather, i n  its response to that 
1 9 R 4  claim, Commerce stated--as it had in its administrative 
report on the 1983 protest--only that its technical and Dro- 
curement officials had bad several discussions with CDC, and 
had reviewed data from CDf installations t o  assure comdi- 
ance wi.th the certification reauirement. Jn both instances, 
the record contained i . n s u f f  icient evidence %o sumort this 
statement. 

Therefore, to the extent Commerce now is atternDtina to 
establish--contrary to our 1983  decision--that it pronerly 
en€orced the certification reauirement hy ensurinq that PPC 
satisfied all parts of the requirement, its reconsideration 
request is untimely and not for consideration. See 4 
C.F .R .  5 21.9 ( 1 9 8 4 ) ;  Forest Service--Remest for 
Reconsideration, R-208469.2, Mar. 14, 1993,  83-1 C.P.P. 
qI 247. 

A s  its second basis for reconsideration, Commerce 
arclues that our sustaininq of SDC/Cray's claim was cont-rarv 
to controllinq Drecedent. h7e disaqree. Commerce seems 
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to argue that even if our oriqinal conclusion was correct, 
its failure to enforce the certification provision should 
not have been found unreasonable under Keco. Commerce 
reads Keco as requirins a finding of qross neslisence on 
the agency's part before its actions will be considered 
unreasonable and thus arbitrary and capricious. 

Commerce's interpretation notwithstandjnq, we find no 
statement in Keco that aqency action can be found arbitrary 
and canricious only where there is a findina of gross 
neqliqence. Nor does Yeco hold that the improper asency 
actions involved here can never be found arhitrarv and 
capricious. It remains our opinion that Commerce's dis- 
reaard of the plain terms of the solicitation by failure to 
enforce material solicitation reauirements is sufficiently 
contrary to reason that it can be considered arbitrary and 
capricious under the standard established in Peco. 

Finallv, Commerce asserts that in our 1984 decision 
we should have either followed or distinauished the Court 
of Claims' decision in Surrouabs Corp. V. rlpited States, 
6 1 7  F.2d 590 (Ct. Cl. 1 9 8 0 ) .  Commerce believes this 
decision denyins a rxoposal preparatjon cost claim was 
controllinq under the facts here. We disagree. In 
R~rrouahs, the Department of t h e  Interior permitted the 
awardee to make pricins and technical chanaes in its Dro- 
posal after neqotiations had concluded. The court found 
Interior's exnlanation €or Dermittins these late chanqes 
reasonable. Fad Commerce permitted the awardee here to 
complv with the certification provision after neqotiations 
had closed, perhaps our conclusion in this case would have 
been the same. Commerce's imprmer action, however, was 
not one involving the timins of an awardee's compliance but 
was the auite different improwietv of never ensurins the 
awardee's comnliance with a mandatory solicitation 
reauirement. Thus, while in Furrouqhs the awardee ulti- 
mately satisfied the solicitation requirement, the record 
in this case showed that the awardee here did not, possibly 
because it could not, oossibly because it was not required 
to do so. We found no reasonable explanation for this 
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n o n f e a s a n c e  by C o m n e r c e  a n d  t h u s  c o u l d  o n l y  c o n c l u d e  t h a t  
i t  a c t e d  u n r e a s o n a b l y .  T h i s  c o n c l u s i o n  is n o t  i n c o n s i s t e n t  
w i t h  o u r  r e a d i n g  o f  3 u r r o u g h s .  

We a f f i r m  o u r  d e c i s i o n .  

AC t i F-S c o mp t r o 1 1 e r Ue r de r a 1 
o f  t h e  U n i t e d  S t a t e s  
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