
THE COMPTROLLER QENERAL 
DECISION O F  T H E  U N I T E D  S T A T E a  
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DATE: February 25, 1985 WE: R-2 169 78 

MATTER OF: Norse Construction, Inc. 
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Responsibility of a surety may be estab- 
lished any time before award. 

Net worth of individual sureties on a bid 
bond need only be in the amount of the 
difference between the price stated in the 
bid and the price stated in the next higher 
acceptable bid notwithstanding the invita- 
tion for bids' requirement for a bid bond 
that was 20 percent of the bid price. 

Although determination of nonresponsihility 
was based on a not totally proper computa- 
tion of surety's outstanding oblisations, 
where discrepancy was minor and would not 
have led to different conclusion i E  cor- 
rected, G90 will not question determination. 

Contracting officer has discretion to decide 
how much weight to accord surety's outstand- 
ing bond obligations in determining accept- 
ability. 

Failure to complete item 10 in affidavit of 
individual surety, which required the surety 
to disclose all other bond obligations, may 
be considered in determining the accept- 
ability of the surety. 

Norse Construction, I n c .  (Worse) protests a deter- 
mination that it is nonresponsible under invitation for 
bids ( I F B )  F45603-84-B-0054 issued by McChord Air Force 
Sase, Washington (Air Force), for the refurbishing of 
military housing units. 

The protest is denied. 
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T h e  I F B  r e q u i r e d  a b i d  bond  t h a t  was 20 p e r c e n t  o f  
t h e  b i d  p r i c e .  Norse s u b m i t t e d  t h e  low b i d  i n  t h e  amount  
o f  $ 1 5 4 , 9 4 5  a n d  a $ 3 0 , 9 8 9  b i d  b o n d .  B e c a u s e  Norse was  
b o n d e d  b y  two i n d i v i d u a l  s u r e t i e s  r a t h e r  t h a n  a corpora te  
s u r e t y ,  a c o m p l e t e d  a f f i d a v i t  o f  i n d i v i d u a l  s u r e t y  
( S t a n d a r d  F o r m  (SP) 2 8 )  f o r  e a c h  i n d i v i d u a l  s u r e t y  was 
r e q u i r e d  t o  accompany  t h e  b o n d .  

On t h e i r  SF 2 8 ' s ,  t h e  i n d i v i d u a l  s u r e t i e s ,  b o t h  
o f f i c e r s  o f  Norse, showed n e t  w o r t h s  t h a t  were s u f f i c i e n t  
t o  s a t i s f y  t h e  r e q u i r e m e n t s  o f  t h e  F e d e r a l  A c q u i s i t i o n  
R e g u l a t i o n  ( F A R ) ,  4 8  C.F.R. S 2 8 . 2 0 2 - 2 ( a )  ( 1 9 8 4 ) ,  w h i c h  
r e q u i r e s  t h a t  " t h e  n e t  w o r t h  o f  e a c h  i n d i v i d u a l  m u s t  e u u a l  
o r  e x c e e d  t h e  p e n a l  amoun t  o f  t h e  bond . "  B o t h  s u r e t i e s  
l e f t  b l a n k  b l o c k  1 0  of t h e  SF 2 8 ,  w h i c h  r e q u i r e d  i n f o r m a -  
t i o n  o n  a l l  o t h e r  b o n d s  o n  w h i c h  e a c h  was a c t i n g  a s  a 
s u r e t y .  

D u r i n g  a p r e a w a r d  s u r v e y ,  t h e  A i r  Force l e a r n e d  t h a t  
t h e  two s u r e t i e s  were a l s o  a c t i n g  a s  i n d i v i d u a l  s u r e t i e s  
o n  o t h e r  b o n d s  t o t a l i n g  $ 9 4 , 9 0 2  a n d  h a d  p l e d g e d  t h e  same 
a s s e t s  o n  t h o s e  b o n d s .  T h e  A i r  Force f o u n d  t h a t  t h e  t o t a l  
bond o b l i g a t i o n s  of  e a c h  o f  t h e  two i n d i v i d u a l  s u r e t i e s  
t o t a l e d  $ 1 2 5 , 8 9 1  ( S 9 4 , 9 0 2  p l u s  S 3 0 , 9 8 9 ) ,  and t h a t  t h i s  
amoun t  was l i k e l y  t o  i n c r e a s e  b e c a u s e  Norse was t h e  s e c o n d  
low b i d d e r  o n  a n o t h e r  s o l i c i t a t i o n  i n  w h i c h  t h e  low b i d d e r  
was b e i n g  r e j e c t e d .  

T h e  SF-28's showed t h a t  o n e  o f  t h e  s u r e t i e s  h a d  a n e t  
w o r t h  o f  $ 6 9 , 3 0 0 ,  w h i c h  t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e d  
was i n s u f f i c i e n t  t o  cover h i s  t o t a l  b o n d i n g  o b l i g a t i o n s .  
Norse was t h e r e f o r e  f o u n d  t o  b e  n o n r e s p o n s i b l e  a n d  t h e  
c o n t r a c t  was a w a r d e d  t o  Roger L i n c o l n  C o n s t r u c t i o n  
Company, t h e  n e x t  low b i d d e r .  

I n  a n  a t t e m p t  t o  c u r e  t h e  n o n r e s p o n s i b i l i t y  d e t e r m i -  
n a t i o n ,  Norse s u b m i t t e d  a $ 3 1 , 0 0 0  c e r t i f i e d  c h e c k  a n d  a 
r e v i s e d  SF 28.  T h e  c o n t r a c t i n g  o f f i c e r  r e j e c t e d  b o t h  a n d  
d e n i e d  Morse's protest  a g a i n s t  t h e  a w a r d  o n  t h e  b a s i s  t h a t  
a c c e p t a n c e  of Norse's c a s h i e r ' s  c h e c k  w o u l d ,  i n  e s s e n c e ,  
g i v e  Norse a " s e c o n d  b i t e  o f  t h e  a p p l e "  a n d  b e c a u s e  t h e  
s u r e t i e s '  o u t s t a n d i n g  l i a b i l i t i e s  o n  b i d  a n d  p a y m e n t  a n d  
p e r f o r m a n c e  b o n d s  was more t h a n  S 1 2 5 , 0 0 0 ,  w h i c h  s t i l l  
e x c e e d e d  t h e  r e v i s e d  n e t  w o r t h  o f  t h e  n o n r e s p o n s i b l e  
s u r e t y .  

T h e  p r o t e s t e r  m a i n t a i n s  t h a t  t h e  s u r e t y  h a s  a n e t  
w o r t h  t h a t  e x c e e d s  t h e  a m o u n t  o f  t h e  bond a n d  t h a t  t h e  S F  
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29 was t he re fo re  s u f f i c i e n t .  Norse a l s o  c o n t e n d s  t h a t  
t h e  p u r p o s e  of t h e  c e r t i f i e d  c h e c k  was n o t  to  p r o v i d e  a 
s u b s t i t u t e  s u r e t y ,  b u t  t o  e s t a b l i s h  i t s  s u r e t y  a s  r e s p o n -  
s i b l e .  Norse a l s o  a s se r t s  t h a t  t h e  A i r  Force s h o u l d  h a v e  
c o n s i d e r e d  a l l  of t h i s  i n f o r m a t i o n  i n  m a k i n g  i t s  r e s p o n -  
s i b i l i t y  d e t e r m i n a t i o n  b e c a u s e  t h e  r e s p o n s i b i l i t y  of a 
s u r e t y  c a n  be e s t a b l i s h e d  a n y  t ime p r i o r  t o  c o n t r a c t  
award.  

T h e  p r o t e s t e r  c o r r e c t l y  s t a t e s  t h a t  t h e  r e s p o n s i b i l -  
i t y  of t h e  s u r e t y  may be e s t a b l i s h e d  a n y  t ime b e f o r e  
a w a r d .  M e r c u r y  C o n s o l i d a t e d ,  I n c . ,  8 - 2 1 2 0 7 7 . 2 ,  Aug, 1 7 ,  
1 9 8 4 ,  84-2 C . P . D .  41 1 8 6 .  T h e  A i r  Force t h e r e f o r e  s h o u l d  
h a v e  c o n s i d e r e d  Norse 's  r e v i s e d  SF 2 8  a n d  t h e  c h e c k  i n  
a s s e s s i n g  Norse's r e s p o n s i b i l i t y ,  W e  a r e  n o t  p e r s u a d e d ,  
h o w e v e r ,  t h a t  t h e  r e s u l t  w o u l d  h a v e  b e e n  d i f f e r e n t  had t h e  
A i r  Force d o n e  so. 

We have  r e c o g n i z e d  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  h a s  
t h e  d i s c r e t i o n  t o  d e t e r m i n e  w h e t h e r  t h e  e x t e n t  t o  w h i c h  
a n  i n d i v i d u a l  s u r e t y ' s  b o n d i n g  o b l i g a t i o n s  on o t h e r  
p r o c u r e m e n t s  a r e  t o  be c o n s i d e r e d  i n  m a k i n g  a r e s p o n s i -  
b i l i t y  d e t e r m i n a t i o n .  J e t  Serv ices ,  I n c .  , B-180554, 
J u n e  6 ,  1 9 7 4 ,  74-1 C.P.D.  11 307 .  We n o t e ,  h o w e v e r ,  t h a t  
t h e  A i r  Force a l s o  u s e d  t h e  f u l l  v a l u e  of t h e  b i d  bond o n  
t h i s  p r o c u r e m e n t  i n  i t s  c o m p u t a t i o n s ,  a p p a r e n t l y  w i t h o u t  
c o n s i d e r i n g  t h a t  t h e  bond n e e d  o n l y  be i n  t h e  amoun t  o f  
t h e  d i f f e r e n c e  b e t w e e n  t h e  p r i c e  s t a t e d  i n  t h e  b i d  a n d  
t h e  amoun t  of t h e  n e x t  h i g h e r  b i d - - h e r e ,  S 7 , 2 5 5 .  A m e r i c a n  
C o n s t r u c t i o n ,  R-213199, J u l y  2 4 ,  1 9 8 4 ,  84-2 C .P .D .  11 9 5 ;  
4 8  C . F . R .  S 2 8 . 1 0 1 - 4 ( b ) .  T h a t  a m o u n t ,  added to  t h e  
s u r e t y ' s  o u t s t a n d i n g  l i a b i l i t i e s  o n  o t h e r  p r o c u r e m e n t s ,  
t o t a l e d  $ 4 5  more t h a n  t h e  s u r e t y ' s  n e t  w o r t h ,  a s  shown o n  
Norse 's  r e v i s e d  SF 2 8 ,  a n d  Norse was i n  l i n e  f o r  t h e  award 
of a n o t h e r  c o n t r a c t  w h i c h  w o u l d  f u r t h e r  i n c r e a s e  Norse's  
p o t e n t i a l  l i a b i l i t y .  A l s o ,  t h e  a s s e t s  r e p r e s e n t e d  by  t h e  
c h e c k  were b o r r o w e d  a n d  were, t h e r e f o r e ,  o f f s e t  by  an  
a d d e d  e q u a l  l i a b i l i t y .  I n  t hese  c i r c u m s t a n c e s ,  we f i n d  
n o t h i n g  w h i c h  p e r s u a d e s  u s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
m i g h t  h a v e  r e a c h e d  a d i f f e r e n t  c o n c l u s i o n  h a d  t h e s e  
f a c t o r s  b e e n  c o n s i d e r e d .  

M o r e o v e r ,  i n  D a n ' s  J a n i t o r i a l  S e r v i c e s ,  I n c . ,  
B-205823,  e t  a l . ,  Sept .  9 ,  1 9 8 2 ,  82-2 C.P.D.  II 2 1 7 ,  w e  
s t a t e d  t h a t  a s u r e t y  is  r e q u i r e d  t o  d i s c l o s e  a l l  o t h e r  
bond o b l i g a t i o n s  u n d e r  item 10 o f  t h e  a f f i d a v i t ,  r e g a r d -  
less  o f  t h e  a c t u a l  r i s k  o f  l i a b i l i t y  o n  t h o s e  o b l i g a t i o n s ,  
t o  e n a b l e  t h e  c o n t r a c t i n g  o f f i c e r  t o  make a n  i n f o r m e d  
j u d g m e n t  c o n c e r n i n g  t h e  s u r e t y ' s  f i n a n c i a l  s o u n d n e s s  a n d  
h e l d  t h a t  a s u r e t y ' s  f a i l u r e  t o  c o m p l y  w i t h  t h i s  
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requirement for disclosure is an appropriate factor to 
consider when determininq the acceptability oE a suroty. 

In sum, althouqh the contractinq officer's 
determination of nonresponsibility was not based on a 
completely proper computation, we believe that the 
discrepancy was minor and did not materially afEect h i s  
decision. In these circumstances, we find no basis to 
question this determination. 

The protest is denied. 

General Counsel 
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