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P r o t e s t  f i l e d  more t h a n  1 0  w o r k i n g  d a y s  a f t e r  
p r o t e s t e r  l e a r n e d  of i n i t i a l  a d v e r s e  a g e n c y  
a c t i o n  ( a w a r d  t o  a n o t h e r  f i r m )  o n  p r o t e s t  t o  
a g e n c y  i s  u n t i m e l y .  P r o t e s t e r ' s  c o n t i n u e d  
p u r s u i t  of p r o t e s t  w i t h  c o n t r a c t i n g  a g e n c y  does 
n o t  a l t e r  t h i s  r e s u l t .  

W e i t z u l  C o n s t r u c t i o n ,  I n c .  ( w e i t z u l ) ,  p r o t e s t s  t h e  
award of  a c o n t r a c t  t o  Marisco, L t d .  (Marisco) ,  u n d e r  
i n v i t a t i o n  €or b i d s  ( I F B )  N o .  N62471-82-B-1524, i s s u e d  b y  
t h e  N a v a l  F a c i l i t i e s  E n g i n e e r i n g  Command f o r  t h e  r epa i r  and  
c o a t i n g  o f  f u e l  t a n k s  a t  t h e  N a v a l  A i r  S t a t i o n ,  Ba rbe r s  
P o i n t ,  Oahu,  Hawaii. W e i t z u l  a l leges  t h a t  Marisco 
s u b m i t t e d  a d e f e c t i v e  b i d  g u a r a n t e e ,  t h u s  r e n d e r i n g  t h e  - 

award  i m p r o p e r .  

W e  d i s m i s s  t h e  p r o t e s t  a s  u n t i m e l y .  

IJnder t h e  I F B ,  each b i d d e r  i n d i c a t e d  t h a t ,  upon 
w r i t t e n  a c c e p t a n c e  o f  i t s  S i d  w i t h i n  6 0  c a l e n d a r  d a y s  a f t e r  
b i d  o p e n i n g ,  i t  would w i t h i n  10  c a l e n d a r  d a y s  a f t e r  r e c e i p t  
oE t h e  p r e s c c i S e d  Eocrns e x a c u t s  a c o n s t r u c t i o n  c o n t r a c t  
w i t h  t h e  g o v e r n m e n t  and  f u r n i s h  p e r f o r m a n c e  and  payment  
bonds .  A s  g u a r a n t e e  t h a t  i t  w o u l d  c o m p l y  w i t h  t h e s e  
r e q u i r e m e n t s ,  e a c h  b i d d e r  was r e q u i r e d  to  f u r n i s h  w i t h  i t s  
b i d  e i t h e r  a b i d  bond w i t h  good and  s u f f i c i e n t  s u r e t y  o r  
o t h e r  s p e c i f i e d  s e c u r i t y .  

When b i d s  were o p e n e d  o n  J u l y  29 ,  1983,  i t  was 
r e v e a l e d  t h a t  Marisco had s u b m i t t e d  t h e  low b i d  w h i l e  
W e i t z u l  had  s u b m i t t e d  t h e  s e c o n d  low b i d .  However ,  by 
l e t t e r  d a t e d  A u g u s t  5 ,  W e i t z u l  p r o t e s t e d  to  t h e  Navy t h a t  
Marisco's b i d  g u a r a n t e e ,  a n  i r r e v o c a b l e  l e t t e r  o f  c r e d i t ,  
d i d  not  meet t h e  r e q u i r e m e n t s  of the s o l i c i t a t i o n .  
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On December  1, W e i t z u l  wrote to t h e  Vavy r e i t e r a t i n g  
t h a t  t h e  b o n d i n g  d o c u m e n t s  s u b m i t t e d  b y  Marisco were 
d e f e c t i v e .  W e i t z u l  c o m p l a i n e d  t h a t  Marisco 's  J u l y  29 
l e t t e r  of c r e d i t  had  n o t  b e e n  " p r o d u c e d  i n  t h e  p r o p e r  
b a n k i n g  €om," t h a t  t h e  l e t t e r  o f  c r e d i t  Marisco i n i t i a l l y  
s u b m i t t e d  e x p i r e d  by  i t s  own terms less  t h a n  t h e  r e q u i r e d  
70 d a y s  a f t e r  b i d  o p e n i n g ,  a n d  t h a t  Marisco had  b e e n  
a l l o w e d  t o  s u b m i t  a p r o p e r  b i d  bond 3 6  d a y s  a f t e r  i t s  
o r i g i n a l  l e t t e r  of c r e d i t  had l a p s e d .  A c c o r d i n g l y ,  W e i t z u l  
requested t h a t  a n y  c o n t r a c t  u n d e r  t h e  s o l i c i t a t i o n  be 
,awarded t o  i t .  

I n  s p i t e  of W e i t z u l ' s  p r o t e s t ,  t h e  Navy made a w a r d  t o  
Marisco o n  December 28. I n  r e s p o n s e ,  by  l e t t e r s  o f  
J a n u a r y  4 a n d  J a n u a r y  3 0 ,  1 9 8 4 ,  W e i t z u l  demanded t h a t  t h e  
Navy c a n c e l  t h e  c o n t r a c t  w i t h  Marisco a n d  e x p a n d e d  upon i ts  
o r i g i n a l  b a s i s  for p r o t e s t ,  N o t h i n g  i n  t h e  r e c o r d  i n d i -  
c a t e s  t h a t  t h e  Navy s t o p p e d  p e r f o r m a n c e  u n d e r  t h e  
c o n t r a c t ,  T h e  Navy f o r m a l l y  d e n i e d  W e i t z u l ' s  p ro tes t  o n  
J u l y  31. W e i t z u l  t h e r e u p o n  f i l e d  t h i s  p r o t e s t  w i t h  o u r  
O f f i c e  o n  A u g u s t  8 ,  1 9 8 4 ,  i n c o r p o r a t i n g  t h e  a l l e g a t i o n  made 
b e f o r e  t h e  a g e n c y  t h a t  Marisco's b i d  g u a r a n t e e  d i d  n o t  meet 
t h e  r e q u i r e m e n t s  o f  t h e  s o l i c i t a t i o n .  

u n d e r  o u r  R i d  P r o t e s t  P r o c e d u r e s ,  p r o t e s t s  m u s t  -be  
f i l e d  w i t h i n  1 0  w o r k i n g  d a y s  a f t e r  t h e  b a s i s  f o r  t h e  
p r o t e s t  is  known o r  s h o u l d  h a v e  b e e n  known,  w h i c h e v e r  is 
e a r l i e r .  4 C . F . R .  S 2 1 . 2 ( b ) ( 2 )  ( 1 9 8 4 ) .  w h e r e  t h e  p r o t e s t  
h a s  S e e n  f i l e d  i n i t i a l l y  w i t h  t h e  c o n t r a c t i n g  a g e n c y ,  a n y  
s u b s e q u e n t  p r o t e s t  t o  o u r  O f f i c e  m u s t  be f i l e d  w i t h i n  10  
w o r k i n g  d a y s  o f  a c t u a l  o r  c o n s t r u c t i v e  k n o w l e d g e  o f  i n i t i a l  
a d v e r s e  a g e n c y  a c t i o n  o n  t h e  p r o t e s t .  4 C . F . R .  S 2 1 . 2 ( a ) .  
W e i t z u l ' s  f a i l u r e  to  p r o t e s t  to  o u r  O f f i c e  w i t h i n  10 
w o r k i n g  d a y s  o f  l e a r n i n g  o f  t h e  a w a r d  t o  Marisco r e n d e r s  
t h i s  p r o t e s t  u n t i m e l y .  A d v e r s e  a g e n c y  a c t i o n  is a n y  a c t i o n  
o r  i n a c t i o n  w h i c h  is p r e j u d i c i a l  to  t h e  p o s i t i o n  t a k e n  i n  a 
p r o t e s t  f i l e d  w i t h  a n  a g e n c y .  Notice of a w a r d ,  t h e  
p o s s i b i l i t y  of w h i c h  h a s  b e e n  p r o t e s t e d  to  a c o n t r a c t i n g  
a g e n c y ,  c o n s t i t u t e s  i n i t i a l  a d v e r s e  a g e n c y  a c t i o n .  see 
Media Associates, I n c . ,  9 - 2 1 1 1 5 3 ,  Apr. 1 2 ,  1983 ,  8 3 - 1  
C . P . D .  11 385.  T h e  f a c t  t h a t  W e i t z u l  c o n t i n u e d  t o  p u r s u e  
i t s  p ro te s t  w i t h  t h e  Navy a n d  t h a t  t h e  Navy f o r m a l l y  d e n i e d  
t h e  p r o t e s t  a t  a l a t e r  t i m e  d o e s  n o t  a l t e r  t h i s  r e s u l t .  
Ray S e r v i c e  Company--Reques t  f o r  R e c o n s i d e r a t i o n ,  
B-215959.2 ,  S e p t .  11, 1984 ,  8 4 - 2  C.P.D. 11 2 8 4 ;  A l l i s -  
C h a l r n e r s  C o r p o r a t i o n ,  B-214388,  Mar. 1 6 ,  1 9 8 4 ,  84-1 C.P.D.  
!I 320 .  
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Weitzul also requests reimbursement of its bid 
preparation costs. However, in view of our finding that 
the protest is untimely, we will not consider this claim. 
JT Systems, I n c . ,  213999, Apr. 9, 1984, 84-1 C . P . D .  11 399. 

The protest is dismissed. 
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