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The Department of the Army-- 

MATTER OF: Reconsideration 

OIGEST: 

1. It is not in the government's interest to 
terminate a $6 million, improperly awarded 
contract where termination costs are estimated 
to be more than $1.6 million. 

2. where bid has been improperly excluded from 
award and, as a consequence of exclusion, 
bidder's responsibility has never been formally 
assessed, appropriate approach is to assess 
bidder's responsibility based on the most 
current information available to the contracting 
officer. Although this approach is valid, it 
will not be applied in protested procurement 
since termination of existing contract is not 
feasible. 

The Department of the Army requests reconsideration of 
our decision in Space Ordinance Systems, a Division of 
Transtechnology Corporation, B-214079, July 18, 1984, 84-2 
C.P.D. !I 61, where we sustained Space Ordinance Systems' 
(SOS) protest against the rejection of its telegraphic 
modification as late under request for proposals (RFP) 
No. DAAA09-83-R-4606, for M206 infrared flares which were 
awarded to two other concerns. We affirm our previous 
decision, but we conclude that the protested awards should 
not be disturbed. 

The Army states that it does not "challenqe the 
decision on the basis of the late modification issue" but 
that it does challenge the propriety of our remedy for the 
improper award and our request that the Army now determine 
SOS's present responsibility preparatory to any possible 
award to SOS. 

As a remedy, we advised the Army to evaluate the 
present responsibility of SOS and, if SOS were determined 
to be responsible, to consider the feasibility of terminat- 
ing the current contracts for the convenience of the 
government and awarding SOS the remaining requirement(s1. 
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The Army r e p o r t s  t h a t  t h e  M206 i n f r a r e d  f l a r e  is a 
m o b i l i z a t i o n  b a s e  i t e m ,  t h a t  m o b i l i z a t i o n  c o n s i d e r a t i o n s  
manda te  t h a 7  more t h a n  o n e  s u p p l i e r  b e  k e p t  i n  a n  a c t i v e  
s t a t u s  i n  case o f  a n a t i o n a l  e m e r g e n c y  and  t h a t ,  therefore ,  
o n l y  one contract--held b y  t h e  B e r m i t e  D i v i s i o n  of 
W h i t t a k e r  C o r p o r a t i o n  ( B e r m i t e )  ( t h e  t h i r d  lowest 
o f f e r o r ) - - w o u l d  be  c o n s i d e r e d  f o r  t e r m i n a t i o n .  F u r t h e r ,  
t h e  Army est imates  t h a t  i t  would h a v e  t o  p a y  B e r m i t e  $1 .6  
m i l l i o n  i n  t e r m i n a t i o n  costs f o r  cos t s  i n c u r r e d  u n d e r  t h e  
c o n t r a c t ' s  f i r s t  a r t i c l e  t e s t i n g  p r o c e d u r e  i f  i t  t e r m i n a t e d  
Bermite's $6 m i l l i o n  C o n t r a c t .  A l s o ,  t h e  Army r e p o r t s  t h a t  
" a n y  d e l a y  i n  d e l i v e r y  [ o f  t h e  f l a r e ]  would h a v e  a n  a d v e r s e  
i m p a c t  on n a t i o n a l  r e a d i n e s s . "  

sos a r g u e s  t h a t  t h e  t e r m i n a t i o n  cost f i g u r e  i s  
o v e r s t a t e d  b e c a u s e  B e r m i t e  h a s  y e t  t o  p a s s  t h e  f i r s t  
a r t i c l e  tes t .  SOS a l s o  c i t e s  Therm-Air Mfg. C o .  I n c . ,  
A r m e d  S e r v i c e s  Board  of C o n t r a c t  A p p e a l s  Nos. 1 5 8 4 2 ,  1 7 1 4 3 ,  
Aug. 21 ,  1 9 7 4 ,  r e p r i n t e d  in 74-2 BCA 11 1 0 , 8 1 8  (CCH 1 9 7 4 ) ,  
for  t h e  p r o p o s i t i o n  t h a t  costs  a s s o c i a t e d  w i t h  p r o d u c t i o n - -  
as d i s t i n c t  f rom f i r s t  a r t i c l e  t e s t i n g - - c a n n o t  g e n e r a l l y  b e  
r e c o v e r e d  b e f o r e  f i r s t  a r t i c l e  a p p r o v a l  by  t h e  g o v e r n m e n t .  
A l s o ,  SOS a d v i s e s  t h a t  some o f  t h e  c o n t r a c t o r ' s  raw mater- 
i a l s  may be r e c o v e r e d  b y  t h e  g o v e r n m e n t  a n d  u s e d  a s  a n  
o f f s e t  a g a i n s t  a n y  t e r m i n a t i o n  costs  owed t o  B e r m i t e .  The 
Army r e s p o n d s ,  however ,  t h a t  t h e  terms o f  t h e  c o n t r a c t  p e r -  
m i t  Bemi te  to  r e c o v e r  u p  to  25 p e r c e n t  o f  t h e  c o n t r a c t  
p r i c e  f o r  f i r s t  a r t i c l e  cos ts  and  t h a t  o n  December 1 7 ,  
1 9 8 4 ,  B e r m i t e ' s  f i r s t  a r t i c l e  was a p p r o v e d .  F u r t h e r ,  t h e  
Army i n s i s t s  t h a t :  

" A l t h o u g h  t h e  Government  may take t i t l e  to  
c e r t a i n  raw ma te r i a l s  upon a t e r m i n a t i o n  f o r  
c o n v e n i e n c e ,  t h e  p r i c e  of t h e s e  ma te r i a l s  
c a n n o t  be c o n s i d e r e d  a s  a s a v i n g s  to  t h e  
Governmen t  i n  d e t e r m i n i n g  p o s s i b l e  t e r m i n a t i o n  
f o r  c o n v e n i e n c e  cos t s  w i t h  B e r m i t e  s i n c e  t h e  
Governmen t  may n o t  h a v e  a n e e d  or u s e  f o r  s u c h  
materials. A l s o ,  t h e  Governmen t  h a s  n o  way o f  
d e t e r m i n i n g  w h e t h e r  t h e  items are of s u c h  a 
q u a l i t y  as  t o  meet i t s  s t a n d a r d s  and  t h u s  c o u l d  
n o t  accept them f o r  u s e  a s  G o v e r n m e n t - f u r n i s h e d  
material  o n  a n y  s u b s e q u e n t  c o n t r a c t . "  
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W e  have  no bas i s  to  q u e s t i o n  t h e  Army's a n a l y s i s  or 
t h e  A r m y ' s e s t i m a t e  o f  t h e  c o s t  o f  t e r m i n a t i n g  B e r m i t e ' s  
c o n t r a c t  g i v e n  t h a t  B e r m i t e  h a s  p a s s e d  f i r s t  a r t i c l e  tes t -  
i n g  and h a s  commenced p r o d u c t i o n ;  t h e r e f o r e ,  t h e  cos t  of 
t e r m i n a t i n g  B e r m i t e ' s  c o n t r a c t  would l i k e l y  exceed  $1 .6  
m i l l i o n .  A l though  SOS a r g u e s  t h a t  t h e  Army s h o u l d  be 
p r e c l u d e d  from i n c l u d i n g  i n  i t s  p o t e n t i a l  t e r m i n a t i o n  cos ts  
any  cos t  i n c u r r e d  u n d e r  t h e  cont rac t  s i n c e  from J u l y  1 9 8 4 ,  
because t h e  Army a l l e g e d l y  d i d  n o t  t a k e  s t e p s  to  r e d u c e  
cos t s  i n c u r r e d  u n d e r  t h e  c o n t r a c t  a f t e r  t h a t  d a t e ,  t h e s e  
costs  may be c o n s i d e r e d  s i n c e  i t  would have been  p r e m a t u r e  
f o r  t h e  Army t o  have  c o n s i d e r e d  t a k i n g  t h e s e  s t e p s  g i v e n  
t h a t  t h e  Army's r e c o n s i d e r a t i o n  r e q u e s t  was s t i l l  pend ing  
b e f o r e  o u r  O f f i c e .  T h e r e f o r e ,  i t  is n o t  i n  t h e  
g o v e r n m e n t ' s  i n t e r e s t  t o  t e r m i n a t e  B e r m i t e ' s  c o n t r a c t  i n  
v i ew o f  t h e  h i g h  cost .  

I n  v i ew o f  t h e  above  c o n c l u s i o n ,  w e  c o n s i d e r  Army's 
a d d i t i o n a l  a rgumen t  a b o u t  SOS's r e s p o n s i b i l i t y  t o  be 
academic  a s  f a r  a s  t h i s  p r o c u r e m e n t  is conce rned .  
N e v e r t h e l e s s ,  g i v e n  t h e  Army's c o n c e r n  t h a t  o u r  t r e a t m e n t  
o f  t h i s  i s s u e  w i l l  i m p r o p e r l y  a f f e c t  t h e  c o n d u c t  o f  f u t u r e  
p r o c u r e m e n t s ,  w e  w i l l  d i s c u s s  t h e  Army's a rgument .  

The Army s t a t e s  t h a t  t h e  e f f e c t  o f  t h e  recommendat ion 
i n  o u r  J u l y  d e c i s i o n  t h a t  SOS's p r e s e n t  r e s p o n s i b i l i t y  be 
a s s e s s e d  is to  "create a r i g h t  on  t h e  p a r t  o f  a p a r t i c u l a r  
protester  t h a t  would n o t  have  e x i s t e d  i f  t h e  p rocuremen t  
were c o n d u c t e d  p r o p e r l y . "  T h i s  p o s i t i o n  i s  based  on  t h e  
Army's v iew t h a t  a t  t h e  t i m e  award was made, t h e  f a c t s  
i n d i c a t e  t h a t  SOS was n o n r e s p o n s i b l e  and i n e l i g i b l e  f o r  
award ,  whereas now t h e  f a c t s  i n d i c a t e  t h a t  SOS may i n  f a c t  
be d e t e r m i n e d  r e s p o n s i b l e .  Assuming t h e  Army is  correct i n  
i t s  a s s e s s m e n t ,  t h e  f a c t  is t h a t  SOS's r e s p o n s i b i l i t y  was 
n e v e r  f o r m a l l y  made t h e  s u b j e c t  o f  a d e t e r m i n a t i o n  by t h e  
c o n t r a c t i n g  o f f i c e r .  T h e r e f o r e ,  i n  o r d e r  t o  c u r e  t h i s  
formal d e f e c t ,  and  g i v e n  t h e  Army's improper  e x c l u s i o n  o f  
SOS's low b i d ,  w e  c o n s i d e r e d  i t  appropr ia te  f o r  t h e  Army to 
d e t e r m i n e  SOS's r e s p o n s i b i l i t y  based  upon c u r r e n t  informa- 
t i o n  i n  a c c o r d a n c e  w i t h  t h e  g e n e r a l  p r i n c i p l e  t h a t  
r e s p o n s i b i l i t y  d e t e r m i n a t i o n s  a re  t o  b e  based  upon t h e  most 
c u r r e n t  i n f o r m a t i o n  a v a i l a b l e  to  t h e  c o n t r a c t i n g  o f f i c e r  a t  
t h e  t i m e  t h e  d e t e r m i n a t i o n  is made. W e  c o n s i d e r  t h i s  
a p p r o a c h  t o  b e  a p p r o p r i a t e  f o r  f u t u r e  p r o c u r e m e n t s  where ,  
b u t  fo r  t h e  p r o c u r i n g  a g e n c y ' s  imprope r  e x c l u s i o n  of t h e  
b i d  o r  o f f e r  e n t i t l e d  to  a c c e p t a n c e ,  t h e  b i d d e r ' s  
r e s p o n s i b i l i t y  h a s  n o t  been  f o r m a l l y  assessed. 
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We d m o t  t h i n k  o u r  a p p r o a c h  w i l l  " e n c o u r a g e  p r o t e s t s  
f o r  i m p r o p e r  m o t i v e s , "  as  t h e  Army f e a r s ,  b e c a u s e  t h e  
p r i n c i p l e  w i l l  a p p l y  o n l y  i f  t h e  p r o t e s t  is s u s t a i n e d .  
F u r t h e r ,  w e  d o  n o t  u n d e r s t a n d  how a p p l i c a t i o n  of  t h i s  
p r i n c i p l e  w i l l  s i g n i f i c a n t l y  " a d d  d e l a y s  and  u n c e r t a i n t y  to  
t h e  p r o c u r e m e n t  s y s t e m "  o v e r  a n d  a b o v e  those d e l a y s  and  
u n c e r t a i n t y  i n h e r z n t  i n  t h e  g e n e r a l  c o n s i d e r a t i o n  o f  
protests.  B u t  to  t h e  e x t e n t  some a d d i t i o n a l  " d e l a y  and  
u n c e r t a i n t y "  f l o w  f r o m  a p p l i c a t i o n  o f  t h i s  p r i n c i p l e ,  w e  
c o n s i d e r  these e f f e c t s  u n a v o i d a b l e  i n  t h e  i n t e r e s t  o f  
f a i r n e s s  to  t h e  b i d d e r  or o f f e r o r  whose b i d  or o f f e r  was 
i m p r o p e r l y  rejected a n d  whose r e s p o n s i b i l i t y  was n e v e r  . 
f o r m a l l y  a s s e s s e d .  

T h e r e f o r e ,  o u r  p r io r  d e c i s i o n  is  a f f i r m e d .  However ,  
w e  c o n c l u d e  t h a t  t h e  awarded c o n t r a c t s  s h o u l d  n o t  be 
d i s t u r b e d .  




