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A f i r m  t h a t  was n o t  a p a r t y  t o  a d e f a u l t e d  
c o n t r a c t  h a s  n o  s t a n d i n g  t o  p r o t e s t  t h a t  t h e  
g o v e r n m e n t ' s  r e p r o c u r e m e n t  a c t i o n  is  i n c o n s i s t e n t  
w i t h  t h e  d u t y  to  m i t i g a t e  damages .  

s h e l f  S t a b l e  Foods p r o t e s t s  t h a t  t h e  D e f e n s e  Logis t ics  
Agency ( D L A )  h a s  se t  h a l f  t h e  q u a n t i t i e s  i n  s o l i c i t a t i o n  
N o .  DLA13H-85-R-8286 a s i d e  f o r  small b u s i n e s s .  The p ro -  
tester s ta tes  t h a t  t h e  s o l i c i t a t i o n  r e p r e s e n t s  t h e  repro- 
c u r e m e n t  of s u p p l i e s  t h a t  were t h e  s u b j e c t  of a n  ear l ier  
c o n t r a c t  u n d e r  a n  u n r e s t r i c t e d  s o l i c i t a t i o n ,  w h i c h  had b e e n  
t e r m i n a t e d  f o r  d e f a u l t ,  a n d  a r g u e s  t h a t  b e c a u s e  t h e  set- 
a s i d e  may r e s u l t  i n  h i g h e r  b i d s  t h a n  t h o s e  i n  t h e  o r i g i n a l  . 

p r o c u r e m e n t ,  t h e  s o l i c i t a t i o n  w i l l  r e s u l t  i n  u n n e c e s s a r i l y  
h i g h  r e p r o c u r e m e n t  cos t s ,  

W e  d i s m i s s  t h e  p r o t e s t .  

A f i r m  t h a t  was n o t  a p a r t y  to  a d e f a u l t e d  c o n t r a c t  h a s  
n o  s t a n d i n g  t o  a r g u e  t h a t  t h e  g o v e r n m e n t ,  i n  r e p r o c u r i n g  t h e  
s u p p l i e s ,  i s  b r e a c h i n g  i t s  d u t y  to  mi t iga t e  t h e  damages  t h a t  
r e s u l t e d  f rom t h e  d e f a u l t .  R a t h e r ,  i t  is  t h e  d e f a u l t e d  
c o n t r a c t o r ,  a g a i n s t  whose a c c o u n t  a n y  excess r e p r o c u r e m e n t  
costs w i l l  b e  c h a r g e d ,  see F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  
§ 49.402-6, 48 Fed. Reg. 4 2 , 1 0 2 ,  4 2 , 4 6 0  ( 1 9 8 3 ) ,  who has  t h e  
s t a n d i n g  t o  v o i c e  s u c h  a c o m p l a i n t .  F u r t h e r ,  o u r  O f f i c e  
w i l l  n o t  e n t e r t a i n  a p r o t e s t  e v e n  f r o m  t h e  d e f a u l t e d  
c o n t r a c t o r  o n  t h e  mat te r ,  s i n c e  t h e  m i t i g a t i o n  of damages  
q u e s t i o n  is a s u b j e c t  f o r  t h e  d i s p u t e s  c l a u s e  o f  t h e  
t e r m i n a t e d  c o n t r a c t .  - See D i v e r s i f i e d  Computer  C o n s u l t a n t s ,  
B-205820, J u l y  1 3 ,  1 9 8 2 ,  82-2 C.P.D. ll 47.  

S i n c e  S h e l f  S t a b l e  Foods s u g g e s t s  no  o t h e r  r e a s o n  why a 
p a r t i a l  se t -as ide  would  be i n a p p r o p r i a t e ,  t h e  p r o t e s t  is 
d i s m i  ssed . 




