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1. Protest  f i l e d  w i t h  GAO more t h a n  10  d a y s  a f t e r  
p ro tes te r  r e c e i v e s  n o t i c e  o f  a d v e r s e  agency  
a c t i o n  r e g a r d i n g  p r o t e s t  f i l e d  w i t h  c o n t r a c t i n g  
agency  is un t ime ly .  

2. T h e  f a c t  t h a t  a p r o t e s t e r  c o n t i n u e s  t o  p u r s u e  
its p r o t e s t  w i t h  t h e  c o n t r a c t i n g  agency  a f t e r  
n o t i c e  o f  a d v e r s e  agency  a c t i o n  d o e s  n o t  e x t e n d  
t h e  t i m e  f o r  f i l i n g  t h e  p r o t e s t  w i t h  GAO. 

3. Protest r e g a r d i n g  a n  a l l e g e d  s o l i c i t a t i o n  
i m p r o p r i e t y  a p p a r e n t  on t h e  f a c e  o f  t h e  
s o l i c i t a t i o n  must  b e  f i l e d  p r i o r  t o  b i d  o p e n i n g  
and w i l l  n o t  b e  c o n s i d e r e d  by  GAO when it  w a s  
i n i t i a l l y  f i l e d  w i t h  t h e  c o n t r a c t i n g  agency  
a f t e r  b i d  open ing .  

BHT T h i n n i n g  ( B H T )  p r o t e s t s  t h e  r e j e c t i o n  of i t s  b i d  
on i t e m  4 ,  u n d e r  s o l i c i t a t i o n  N o .  RI-04-84-78 for tree 
t h i n n i n g  on t h e  F e r n a n  Ranger  D i s t r i c t ,  i s s u e d  by t h e  
Un i t ed  S t a t e s  Depar tment  of A g r i c u l t u r e ,  Forest S e r v i c e  
(Forest  S e r v i c e ) .  W e  d i s m i s s  t h e  p r o t e s t  a s  u n t i m e l y .  

B i d  o p e n i n g  o c c u r r e d  on September  7 ,  1984. Award w a s  
made o n l y  on t w o  o f  t h e  f i v e  areas s o l i c i t e d  b e c a u s e  t h e  
Forest S e r v i c e  d e t e r m i n e d  t h a t  t h e  b i d s  r e c e i v e d  on  t h e  
o t h e r  t h r e e  areas were excessive. F o r  i t e m  4 ?  BHT's b i d  of 
$54 ,595?  t h e  lowest o f  t h r e e  b i d s  r e c e i v e d ,  was 5 4  p e r c e n t  
higher t h a n  t h e  F o r e s t  S e r v i c e ' s  o r i g i n a l  estimate o f  
$35,399.84 and 35  p e r c e n t  h i g h e r  t h a n  t h e  Forest  S e r v i c e ' s  
r e v i s e d  estimate of $40 ,265 .  BHT's p r i m a r y  basis  o f  
protest is t h a t  t h e  government  estimate i m p r o p e r l y  
c a l c u l a t e d  cos t  on  t h e  b a s i s  of h o r i z o n t a l  a c r e a g e ,  which 
d o e s  n o t  r e f l e c t  t h e  a c t u a l  s u r f a c e  area which is greater 
b e c a u s e  o f  t h e  s l o p e  of t h e  area i n  q u e s t i o n .  

BHT asserts t h a t  i t  w a s  c lear  from t h e  s o l i c i t a t i o n  
t h a t  t h e  s p e c i f i e d  a c r e a g e  f i g u r e s  which c o n s t i t u t e d  t h e  
b a s i s  for  t h e  Forest  S e r v i c e ' s  estimate d i d  n o t  r e f l e c t  
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t h e  a c t u a l  s u r f a c e  area.  BHT p o i n t s  o u t  t h a t  t h e  
s o l i c i t a t i o n ' s  a c r e a g e  f i g u r e s  c o n f l i c t e d  w i t h  i n f o r m a t i o n  
i n  t h e  s o l i c i t a t i o n  on  how to  calculate  t h e  acreage o n  
s l o p e d  areas. BHT f i r s t  r a i s e d  t h i s  o b j e c t i o n  i n  i t s  
September  1 8 ,  1984,  p r o t e s t  l e t t e r  to  t h e  Forest  S e r v i c e  
a f t e r  BHT had b e e n  a d v i s e d  o f  t h e  a g e n c y ' s  d e t e r m i n a t i o n  
n o t  t o  make  any  award f o r  i t e m  4 b e c a u s e  of e x c e s s i v e  
prices. On Sep tember  27,  BHT supp lemen ted  i t s  p r o t e s t  by 
r a i s i n g  p r o c e d u r a l  o b j e c t i o n s  to  t h e  p rocuremen t  p r o c e s s ,  
i n  p a r t i c u l a r  a l l e g i n g  t h a t  award had been  made i n  a n  
i n o r d i n a t e l y  s h o r t  p e r i o d  a f t e r  b i d  o p e n i n g ,  and t h a t  i t  
had n o t  been  p r o p e r l y  a d v i s e d  t h a t  i t  had been  t h e  low 
b i d d e r  o n  i t e m  4 b e f o r e  t h e  Forest  S e r v i c e  made i t s  
d e c i s i o n  n o t  t o  award t h i s  i t e m .  

BHT i n d i c a t e s  t h a t  on  Sep tember  28,  t h e  Forest  S e r v i c e  
a d v i s e d  BHT t h a t  i t  would n o t  make  a n  award f o r  i t e m  4 ,  
t h u s  d e n y i n g  B H T ' s  protest .  T h e r e a f t e r ,  BHT c o n t i n u e d  to  
c o r r e s p o n d  and meet w i t h  t h e  Forest S e r v i c e ,  r e i t e r a t i n g  
i t s  a rgumen t s .  The Forest  S e r v i c e  r e a f f i r m e d  i t s  d e c i s i o n  
n o t  to  m a k e  award o n  i t e m  4 and a t t e m p t e d  t o  c l a r i f y  i ts  
bas i s  f o r  a c r e a g e  c a l c u l a t i o n  cost  estimates. B H T ' s  f i n a l  
l e t t e r  t o  t h e  Forest  S e r v i c e  is d a t e d  O c t o b e r  16, r e p e a t i n g  
t h e  same i s s u e s ,  a f t e r  which BHT s ta tes  t h a t  t h e  Forest  
S e r v i c e  d e c l i n e d  t o  p r o v i d e  f u r t h e r  r e s p o n s e .  BHT f i l e d  
i t s  protest  w i t h  GAO on November 13.  

Our Bid Pro tes t  P r o c e d u r e s ,  4 C.F.R. § 2 1 . 2 ( a )  ( 1 9 8 4 ) ,  
c l e a r l y  p r o v i d e  t h a t  when a p ro te s t  is i n i t i a l l y  f i l e d  
w i t h  a p r o c u r i n g  a g e n c y ,  a n y  s u b s e q u e n t  p r o t e s t  t o  o u r  
o f f i c e  must  b e  f i l e d  w i t h i n  1 0  working  d a y s  of i n i t i a l  
a d v e r s e  a g e n c y  a c t i o n .  NDE Techno logy ,  I n c . ,  B-216419, 
S e p t .  2 4 ,  1984,  84-2 C.P.D. N 345. T h i s  is d e f i n e d  as  any  
a c t i o n  o r  i n a c t i o n  t h a t  is p r e j u d i c i a l  t o  t h e  p o s i t i o n  
t a k e n  i n  a p r o t e s t  f i l e d  w i t h  t h e  agency .  4 C.F.R.  S 
2 1 . 0 ( b ) .  Moreover ,  t h e  f a c t  t h a t  t h e  p ro tes te r  c o n t i n u e s  
t o  p u r s u e  t h e  mat ter  w i t h  t h e  agency  does n o t  e x t e n d  t h e  
t i m e  f o r  p r o t e s t i n g  t o  GAO. T r a n e  Air C o n d i t i o n i n g ,  
B-214259, Sept. 26,  1984,  84-2 C.P.D. W 359. 

Here, i n  r e s p o n s e  t o  BHT's p r o t e s t  l e t te rs ,  t h e  Forest  
S e r v i c e  examined i t s  cost  estimate and a d v i s e d  BHT on  
September 28 t h a t  i t  would n o t  m a k e  a n  award on i t e m  4. 
T h i s  c o n s t i t u t e d  i n i t i a l  a d v e r s e  a g e n c y  a c t i o n .  The f a c t  
t h a t  t h e  Forest  S e r v i c e  c o n s i d e r e d  and r e sponded  t o  
s u b s e q u e n t  l e t t e r s  s u b m i t t e d  by BHT and c o n t i n u e d  to  
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a t tempt  t o  c l a r i f y  i t s  acreage c a l c u l a t i o n s  d i d  n o t  e x t e n d  
t h e  t i m e  for p r o t e s t i n g  t o  o u r  O f f i c e .  T r a n e  A i r  
C o n d i t i o n i n  , B-214259, s u p r a .  BHT's protest w a s  n o t  f i l e d  + in o u r  0 f i c e  u n t i l  a month and  a h a l f  a f t e r  t h e  i n i t i a l  
a d v e r s e  a g e n c y  a c t i o n .  

I n  a d d i t i o n ,  t h e  u n d e r l y i n g  b a s i s  of BHT's p r o t e s t  is 
a n  a l l e g e d  a p p a r e n t  i m p r o p r i e t y  i n  t h e  s o l i c i t a t i o n ,  i.e., 
t h e  a l l e g e d  d i s c r e p a n c y  be tween t h e  s t a t e d  acreage and t h e  
s o l i c i t a t i o n  f o r m u l a  f o r  c a l c u l a t i n g  s l o p e d  acreage. Under 
o u r  B i d  P r o t e s t  P r o c e d u r e s ,  4 C.F.R. 5 2 1 . 2 ( b ) ( l )  (19841 ,  
s u c h  a l l e g e d  impropr ie t ies  m u s t  b e  p r o t e s t e d  p r io r  to b i d  
o p e n i n g .  -T.L. Garden  ii A s s o c i a t e s , - I n c .  , B-216318, 
S e D t .  28 ,  1984 ,  84-2 C.P.D. W 368. BHT d i d  n o t  f i l e  i ts 
i n i t i a l  p ro tes t  w i t h  t h e  Forest  S e r v i c e  u n t i l  a f t e r  b i d  
o p e n i n g  a n d ,  t h e r e f o r e ,  i ts  i n i t i a l  protest  to  t h e  a g e n c y  
w a s  u n t i m e l y .  C o n s e q u e n t l y ,  w e  w i l l  n o t  c o n s i d e r  t h e  
p r o t e s t ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  a g e n c y  may have  
c o n s i d e r e d  i t  b e c a u s e  o u r  t i m e l i n e s s  r e q u i r e m e n t s  p r o v i d e  
o b j e c t i v e  c r i t e r i a  w h i c h  may n o t  b e  waived  by a c t i o n  t a k e n  
b y - a n  agency .  Evans ,  1nc.-;Request for R e c o n s i d e r a t i o n ,  
B-213289.3, Feb. 2 7 ,  1984,  84-1  C.P.D. ll 240. 

A c c o r d i n g l y ,  w e  d i s m i s s  t h e  p r o t e s t  a s  u n t i m e l y .  
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