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1. P r o t e s t  t h a t  IFB r e q u i r e m e n t  f o r  p e r f o r m a n c e  
a n d  p a y m e n t  b o n d s  i s  u n d u l y  r e s t r i c t i v e  is 
w i t h o u t  m e r i t  s i n c e  t h e  s o l i c i t a t i o n  e v i -  
d e n c e s  t h a t  i n  t h e  p e r f o r m a n c e  o f  f o o d  s e r -  
v i c e  a t t e n d a n t  work t h e  a w a r d e e  w o u l d  b e  
r e q u i r e d  t o  make e x t e n s i v e  u s e  o f  g o v e r n m e n t  
e q u i p m e n t - - o n e  of t h e  e x a m p l e s  f o r  b o n d i n g  
r e q u i r e m e n t s  e n u m e r a t e d  i n  t h e  F e d e r a l  
A c q u i s i t i o n  R e g u l a t i o n .  M o r e o v e r ,  t h e  
a g e n c y ‘ s  r e q u i r e m e n t  f o r  c o n t i n u o u s  o p e r a -  
t i o n s  i n  i t s  f o o d  s e r v i c e  f a c i l i t i e s  i s  
i t s e l f  a r e a s o n a b l e  b a s i s  for t h e  b o n d i n g  
r e q u i r e m e n t  . 

2 .  C o n t e n t i o n  t h a t  r e q u i r e m e n t  for p e r f o r m a n c e  
bond  was b e i n g  u s e d  a s  a p r e d e t e r m i n a t i o n  o f  

was d o c u m e n t e d  a s  b e i n g  f o r  p u r p o s e  o f  
p r o t e c t i n g  g o v e r n m e n t ‘ s  p r o p e r t y .  

. r e s p o n s i b i l i t y  is d e n i e d  w h e r e  r e q u i r e m e n t  

3.  P r o t e s t  t h a t  t h e  r e q u i r e m e n t  f o r  n o n w o r k i n g  
s u p e r v i s o r s  for s e r v i c e  a t t e n d a n t s  i s  u n d u l y  
r e s t r i c t i v e  i s  d e n i e d  w h e r e  t h e  c o n t r a c t i n g  
a g e n c y  h a s  e s t a b l i s h e d  prima f a c i e  s u p p o r t  
f o r  t h e  r e q u i r e m e n t  a n d  t h e  p r o t e s t e r  h a s  
f a i l e d  t o  show t h a t  t h e  r e q u i r e m e n t  i s  
c l e a r l y  u n r e a s o n a b l e .  

R e n a i s s a n c e  E x c h a n g e ,  I n c .  ( R E I ) ,  p r o t e s t s  t h e  
a l l e g e d l y  r e s t r i c t i v e  p r o v i s i o n s  o f  i n v i t a t i o n  f o r  b i d s  
( I F B J  No. F45613-84-B-0027,  a s m a l l  b u s i n e s s  s e t - a s i d e ,  
i s s u e d  by F a i r c h i l d  A i r  F o r c e  Base ( A i r  F o r c e ) ,  W a s h i n g t o n ,  
f o r  f o o d  s e r v i c e  a t t e n d a n t s .  

We d e n y  t h e  p r o t e s t .  

REI c o n t e n d s  t h a t  t h e  r e q u i r e m e n t  for 1 0 0 - p e r c e n t  
p e r f o r m a n c e  a n d  p a y m e n t  b o n d s  d o e s  n o t  c o m p l y  w i t h  F e d e r a l  
A c q u i s i t i o n  R e g u l a t i o n  (FAR) 5 28.103, 48 F e d .  Reg. 42,102, 
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42,288 (1983) ( t o  b e  c o d i f i e d  a t  48 C.F.R. 5 28.103), 
" P e r f o r m a n c e  a n d  p a y m e n t  b o n d s  f o r  o t h e r  t h a n  c o n s t r u c t i o n  
c o n  t r a c  t s . " 

F A R  5 28.103-2(a), 48 F e d .  Reg.  42,288 (19831, s t a t e s  
t h a t  p e r f o r m a n c e  b o n d s  may b e  r e q u i r e d  when n e c e s s a r y  t o  
p r o t e c t  t h e  g o v e r n m e n t ' s  i n t e r e s t .  One o f  t h e  l i s t e d  
e x a m p l e s  o f  when a p e r f o r m a n c e  b o n d  may b e  w a r r a n t e d  is 
w h e r e  g o v e r n m e n t  p r o p e r t y  is u s e d  by t h e  c o n t r a c t o r  in 
p e r f o r m i n g  t h e  c o n t r a c t .  F A R  8 28.103-2(a)(1), 48 F e d .  
Reg. 42,288 (1983). R E I  a r g u e s  t h a t  a b o n d  is n o t  n e c e s s a r y  
b e c a u s e  t h e  n a t u r e  o f  t h e  f o o d  s e r v i c e  a t t e n d a n t  c o n t r a c t  
i n v o l v e d  b e a r s  n o  t h r e a t  t o  t h e  A i r  F o r c e ' s  e q u i p m e n t  s i n c e  
t h e  e q u i p m e n t  r e m a i n s  i n  p l a c e  t h r o u g h o u t  t h e  l i f e  o f  t h e  
c o n t r a c t  a n d  i s  n o t  u s e d  a t  t h e   contractor'.^ f a c i l i t y .  

I n  a n a l y z i n g  D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  (DAR) 
5 10-104.2, r e p r i n t e d  i n  3 2  C . F . R .  p t s .  1-39 (19831, w h i c h  
p r e c e d e d  a n d  w a s  s i m i l a r  t o  t h e  FAR p r o v i s i o n s  c i t e d  a b o v e ,  _ *  

w e  s t a t e d  t h a t  c o n t r a c t i n g  a g e n c i e s  h a v e  t h e  d i s c r e t i o n  t o  
d e t e r m i n e  w h e t h e r  t h e  n e e d  e x i s t s  f o r  a p e r f o r m a n c e  a n d  
p a y m e n t  b o n d  r e q u i r e m e n t  i n  a p a r t i c u l a r  p r o c u r e m e n t .  
T r i p l e  "P" S e r v i c e s ,  I n c . ,  B-264303, Dec. 1, 1981, 81-2 
C . P . D .  1 436. A l t h o u g h  a b o n d  r e q u i r e m e n t  may i n  some 
c i r c u m s t a n c e s  r e s u l t  in a r e s t r i c t i o n  o f  c o m p e t i t i o n ,  i t  is 
n e v e r t h e l e s s  a n e c e s s a r y  a n d  p r o p e r  m e a n s  o f  s e c u r i n g  t o  t h e  
g o v e r n m e n t  f u l f i l l m e n t  o f  a c o n t r a c t o r ' s  o b l i g a t i o n s  u n d e r  
; h e  c o n t r a c t .  T r i p l e  "P" S e r v i c e s ,  I n c . ,  B-204303, s u p r a .  
T h u s ,  w h e r e  t h e  d e c i s i o n  t o  r e q u i r e  b o n d s  is f o u n d  t o  b e  
r e a s o n a b l e  a n d  made in g o o d  f a i t h ,  w e  w i l l  n o t  d i s t u r b  t h e  
a g e n c y ' s  d e t e r m i n a t i o n .  C a n t u  S e r v i c e s ,  I n c . ,  E-208148.2, 
Dec. 6, 1952, 82-2 C . P . D .  1 507. 

T h e  A i r  F o r c e  d e t e r m i n e d  t h a t  i t  was i n  t h e  b e s t  
i n t e r e s t  o f  t h e  g o v e r n m e n t  t o  r e q u i r e  t h e  p e r f o r m a n c e  a n d  
p a y m e n t  b o n d s  i n  t h e  p r e s e n t  c a s e  b e c a u s e :  ( 1 )  t h e  g o v e r n -  
m e n t  d o e s  n o t  possess t h e  m a n p o w e r  c a p a b i l i t y  t o  i m m e d i a t e l y  
p e r f o r m  t h e  r e q u i r e d  s e r v i c e s  s h o u l d  t h e  c o n t r a c t o r  d e f a u l t ,  
a n d  c o n t i n u o u s  p e r f o r m a n c e  o f  t h e  s e r v i c e s  is a b s o l u t e l y  
n e c e s s a r y ,  a n d  (2) t h e  s o l i c i t a t i o n  p r o v i d e s  f o r  t h e  
c o n t r a c t o r  t o  u s e  a n d  b e  r e s p o n s i b l e  f o r  g o v e r n m e n t  
p r o p e r t y .  

O u r  e x a m i n a t i o n  o f  t h e  I F B  s h o w s  t h a t  a c o n s i d e r a b l e  
a m o u n t  o f  g o v e r n m e n t - o w n e d  e q u i p m e n t  w i l l  b e  u s e d  b y  t h e  
c o n t r a c t o r  s e l e c t e d  t o  p e r f o r m  t h i s  c o n t r a c t ,  o n e  o f  t h e  
e x a m p l e s  f o r  b o n d i n g  r e q u i r e m e n t s  s p e c i f i c a l l y  e n u m e r a t e d  in 
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FAR 8 28.103-2(a), 48 Fed. Reg. 42,288 (1983). See Triple 
"P" Services, Inc., 8-204303, supra. Moreover, the deter- 
mination that continuous operations are absolutely necessary 
is itself a reasonable basis for the bonding requirement. - See Cantu Services, Inc., B-208148.2, supra; Triple "P" 
Services, Inc., B-204303, supra. 

R E I  contends that the solicitation's requirement for 
performance and payment bonds constitutes an impermissible 
predetermination of responsibility because, even if a small 
business could be determined to be responsible by the Small 
Business Administration, it would be barred from competing 
for this contract if it could not obtain bonding. In - 
Wright's Auto Repair & Parts, Inc., B-210680.2, June 28, 
1983, 83-2 C.P.D. 1 34, w e  considered a similar contention 
that a requirement for a performance bond was being used as 
a predetermination of responsibility. However, we denied 
the contention because the requirement was documented as 
being for the purpose of protecting the government's 
property. Further, we have upheld the bond requirement for 
small business set-asides. See Executive-Suite Services, 
-* Inc ' B-212416, May 29, 1 9 8 4 7 4 - 1  C.P.D. 1 5 7 7 ;  Triple "P"- 
Services, Inc., B-204303, supra. 

R E I  argues also that the requirement that certain 
shifts for certain listed food service facilities have a 
nonworking contractor supervisor present is unduly restric- 
tive because it exceeds the government's minimum needs. R E I  
contends that working shiftleaders could adequately perform 
a supervisory function during the quieter hours of operation 
( 5  p.m. to 9 a.m.) without any interruption in services, 
saving the government approximately $10,000 per month. 

The determination of the needs of the government and 
the best method of accommodating those needs are prlmarily 
the responsibility of the contracting agency. We will not 
question the contracting agency's determination absent a 
clea-r showing that it is unreasonable. Logistical Support, &., B-212218, B-212219, Feb. 23, 1984, 84-1 C.P.D. 1 231. 
_____ 

Once a n  agency establishes prima facie support for its con- 
. .  tention that the.restrictlons it imposes are needed to meet 

its mininium needs, the burden is on the protester to show 
that the requirements complained of are clearly unreason- 
able. Polymembrane Systems, Incorporated, 8-213060, 
Mar. 27, 1984, 84-1 C.P.D. 1 354. 
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The IFB, as o r i g i n a l l y  i s s u e d ,  r e q u i r e d  t h a t  a t  e a c h  
f o o d  s e r v i c e  f a c i l i t y  ( b u i l d i n g s  1 ,  6 2 0 ,  1 3 4 8  a n d  2 0 8 0 )  a 
n o n w o r k i n g  c o n t r a c t o r  s u p e r v i s o r  b e  p r e s e n t  d u r i n g  a l l  h o u r s  
t h a t  c o n t r a c t  e m p l o y e e s  a r e  w o r k i n g .  Amendment 0003  c h a n g e d  
t h e  r e q u i r e m e n t  f o r  b u i l d i n g s  1 a n d  1 3 4 8 .  T h e  r e q u i r e m e n t  
was e l i m i n a t e d  i n  i t s  e n t i r e t y  f o r  b u i l d i n g  1 a n d  for t h e  
m i d n i g h t  meal a t  b u i l d i n g  1 3 4 8 .  B e f o r e  a m e n d i n g  t h e  
s o l i c i t a t i o n ,  t h e  A i r  F o r c e  c o v e r e d  t h e  m o n e t a r y  s a v i n g s  
t h a t  c o u l d  a c c r u e  i f  t h e  r e q u i r e m e n t  were e l i m i n a t e d  
e n t i r e l y .  H o w e v e r ,  t h e  A i r  F o r c e  d e t e r m i n e d  t h a t  i t  w o u l d  
b e  i n  t h e  b e s t  i n t e r e s t  o f  t h e  g o v e r n m e n t  t o  r e q u i r e  a 
n o n w o r k i n g  s u p e r v i s o r  i n  t h e  s i t u a t i o n s  w h e r e  i t  d i d  n o t  
e l i m i n a t e  t h e  r e q u i r e m e n t .  A c c o r d i n g  t o  t h e  a g e n c y ,  w h e n  
t h e  s u p e r v i s o r  w a s  a w o r k i n g  member o f  t h e  s h i f t ,  t h e  
s u p e r v i s o r  c o u l d  n o t  e f f e c t i v e l y  o v e r s e e  t h e  d u t i e s  b e i n g  
p e r f o r m e d  by t h e  mess a t t e n d a n t s ;  i f  a p r o b l e m  d e v e l o p e d ,  
t h e  s u p e r v i s o r  h a d  t o  b e  c a l l e d  a w a y  f r o m  t h e  t a s k  b e i n g  
p e  r f o r m e d  . 

I n  r e s p o n s e ,  REI a r g u e s  t h a t  i t s  e x p e r i e n c e  as  t h e  
i n c u m b e n t  s h o w s  t h a t  a f u l l  s t a f f  of n o n w o r k i n g  s u p e r v i s o r s  
w o u l d  b e  u n n e c e s s a r y .  REI s t a t e s  t h a t  i t  h a s  p e r f o r m e d  t h e  
c o n t r a c t  s e r v i c e s  i n  a s a t i s f a c t o r y  m a n n e r  w i t h  o n l y  o n e  
n o n w o r k i n g  s u p e r v i s o r  who m a n a g e d  a s t a f f  o f  w o r k i n g  
s h i f t l e a d e r s .  R E I  r e c o g n i z e s  t h a t  o c c a s i o n a l  p r o b l e m s  
a r o s e ,  b u t  i t  c l a i m s  t h a t  n o  s i g n i f f c a n :  i m p a c t  t o  t h e  f o o d  
s e r v i c e  p r o g r a m  was e x p e r i e n c e d ,  e x c e p t  d u r i n g  t h e  h o u r s  o f  
9 a . m .  t o  5 p.m. T h e r e f o r e ,  R E I  a r g u e s  t h a t  n o n u o r k i n g  
s u p e r v i s o r s  s h o u l d  b e  r e q u i r e d  ( e x c e p t  i n  b u i l d i n g  1 )  o n l y  
d u r i n g  t h e s e  h o u r s .  

H o w e v e r ,  t h e  A i r  F o r c e  h a s  e s t a b l i s h e d  pr ima f a c i e  
s u p p o r t  f o r  t h e  r e q u i r e m e n t  f o r  n o n w o r k i n g  s u p e r v i s o r s  a n d ,  
i n  i t s  r e s p o n s e ,  REI h a s  f a i l e d  t o  s h o w  t h a t  t h e  r e q u i r e m e n t  
is c l e a r l y  u n r e a s o n a b l e .  

C o m p t r o l l e r  G e n e r a l  
o f  t h e  U n i t e d  S t a t e s  




