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FILE: B-214823 DATE: October 3 0 ,  1984 

MATTER OF: Air Life, Inc. 

1. Cancellation of an IFB fo r  a requirements 
contract after bid opening but before award 
is proper where the contracting officer 
determines that the IFB was defective 
because it failed to include estimated quan- 
tities for all items. 

t 

2. Protester has not met its burden of proof 
where the protest is based on allegations 
that the awardee's offer was submitted late 
while the agency states it was submitted on 
time. 

3. Award may be made on the basis of initial 
proposals where adequate price competition 
exists and the solicitation advises that 
award might be made without discussions. 

Air Life, Inc. protests the cancellation, after bid 
opening, of invitation for bids (IFB) No. 614-45-84, 
issued by the Veterans Administration Medical Center (VA), 
Memphis, Tennessee for home patient oxygen service. Air 
Life contends that the VA did not have a sufficiently 
compelling reason to cancel the solicitation. 

the only other offeror, Medical Gas and Respiratory, Inc., 
when the requirement was subsequently resolicited under 
request for proposals 614-68-84. Air Life bases this pro- 
test on its claim that Medical Gas' proposal was submitted 

~ after the closing date for receipt of proposals. We deny 
the protest. 

The VA received six bids in response to its initial 
solicitation for home patient oxygen. At bid opening, the 
contracting officer determined that the solicitation was 

Air Life also protests the award of the contract to 
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d e f e c t i v e  p r i m a r i l y  since i t  c o n t e m p l a t e d  t h e  award of a 
r e q u i r e m e n t s  c o n t r a c t  and  d i d  n o t  i n c l u d e  e s t i m a t e d  quan- 
t i t i e s  f o r  a l l  items. 

R e l y i n g  o n  F e d e r a l  P r o c u r e m e n t  R e g u l a t i o n s  ( F P R ) ,  
S 1-2.404-1, t h e  c o n t r a c t i n g  o f f i c e r  a d v i s e d  t h e  b i d d e r s  
t h a t  t h e  s o l i c i t a t i o n  w a s  c a n c e l e d .  T h i s  r e g u l a t i o n  
p r o v i d e s  t h a t  a f t e r  b i d s  h a v e  b e e n  o p e n e d ,  award m u s t  b e  
made t o  t h e  lowest r e s p o n s i v e ,  r e s p o n s i b l e  b i d d e r ,  " u n l e s s  
t h e r e  i s  a c o m p e l l i n g  r e a s o n  t o  re ject  a l l  b i d s  and c a n c e l  

, t h e  i n v i t a t i o n . "  The r e g u l a t i o n  f u r t h e r  s t a t e s  t h a t  a n  
i n v i t a t i o n  f o r  b i d s  may be c a n c e l e d  a f t e r  o p e n i n g  b u t  
b e f o r e  award when t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e s  t h a t  
t h e  i n v i t a t i o n  is i n a d e q u a t e ,  ambiguous  o r  o t h e r w i s e  
d e f i c i e n t .  FPR, S 1 - 1 . 4 0 4 - 1 ( b ) ( l ) .  

Estimates o f  q u a n t i t i e s  t o  be o r d e r e d  u n d e r  
r e q u i r e m e n t s  c o n t r a c t s  are e s s e n t i a l  i n  h e l p i n g  b i d d e r s  
prepare r e a s o n a b l e ,  i n t e l l i g e n t  b i d s  and  e n s u r i n g  award of 
t h e  c o n t r a c t  to  t h e  lowest b i d d e r .  N o r t h  American 
R e p o r t i n g  I n c ;  A c e - F e d e r a l  Reporters, I n c . ,  60 Comp. 
Gen. 6 4  (19801 ,  80 - 2  CPD n 364. Where s u c h  estimates are 
o m i t t e d ,  t h e  IFB n o t  o n l y  f a i l s  t o  i n f o r m  b i d d e r s  o f  t h e  
b a s i s  upon which t h e i r  b i d s  w i l l  b e  e v a l u a t e d ,  b u t  l e a v e s  
t h e  b i d d e r s  to  s p e c u l a t i o n  and i n v i t e s  u n b a l a n c e d  
b i d d i n g .  - I d .  

s u b c o n t r a c t o r  to t h e  incumben t  s u p p l i e r  o f  home oxygen,  
and  t h e  VA reports  t h a t  A i r  L i f e  t h e r e b y  had access t o  
i n f o r m a t i o n  a b o u t  t h e  a g e n c y ' s  r e q u i r e m e n t s  n o t  p r o v i d e d  
i n  t h e  s o l i c i t a t i o n ,  i n c l u d i n g  t h e  estimated q u a n t i t i e s .  
The c o n t r a c t i n g  o f f i c e r  e v a l u a t e d  A i r  L i f e ' s  b i d  and 
found t h a t  i t  o f f e r e d  low pr ices  o n  i t e m s  where  A i r  L i f e  
a p p a r e n t l y  e x p e c t e d  a l o w  volume and h i g h  pr ices  where  i t  
a p p a r e n t l y  e x p e c t e d  h i g h e r  q u a n t i t i e s  would be r e q u i r e d .  
The c o n t r a c t i n g  o f f i ce r  t h e r e f o r e  d e t e r m i n e d  t h e  b i d  t o  be 
u n b a l a n c e d .  A i r  L i f e  h a s  n o t  c o n t e s t e d  t h a t  d e t e r m i n a -  
t i o n .  I n s t e a d ,  A i r  L i f e  a r g u e s  t h a t  t h e  q u a n t i t y  e s t i -  
mates were a v a i l a b l e  t o  a l l  b i d d e r s  upon r e q u e s t ,  and t h u s  
it d i d  n o t  e n j o y  a n  u n f a i r  a d v a n t a g e .  A i r  L i f e  f u r t h e r  
c o n t e n d s -  t h a t  t h e  s o l i c i t a t i o n  s h o u l d .  n o t  have  been can- 
c e l e d  a s  d e f e c t i v e  b e c a u s e  t h e  VA had u s e d  t h e  i d e n t i c a l  
s o l i c i t a t i o n  f o r m a t  i n  p a s t  a c q u i s i t i o n s  of oxygen 
s e r v i c e s .  

P 

A t  t h e  t i m e  t h e  b i d s  were o p e n e d ,  A i r  L i f e  was a 
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We do not find these arguments persuasive. Gen- 
erally, cancellation is proper where an invitation for a 
,requirements contract does not contain estimated quanti- 
ties, without any consideration of whether the information 
is otherwise available to diligent bidders. See Elrich 
Construction Company, B-187726, Feb. 14, 197777-1 CPD 
ll 105. Further, we find no support for the protester's 
argument that deficiencies in past solicitations should 
estop the agency from canceling a current solicitation 
containing those same deficiencies. See Wilmin ton 
Ship ard Inc. B-214467, June 27, 198474-7. 
*nd that cancellation of the solicitation was 
proper. 

We 

The protester further argues that Medical Gas' 
proposal was late and should not have been accepted under 
the resolicitation of this requirement. 

The deadline for the submission of proposals was 
specified in the RFP as 3:OO p.m. on March 12, 1984. Air 
Life's Vice President and its attorney were in the VA 
contracting offices on March 12, from 2:30 p.m. until the 
award decision was made at approximately 4:OO p.m. 
protester states that its representatives were told that 
the contracting officer was meeting with another offeror 
(Medical Gas), whose representative was completing a 
proposal in a separate office. Air Life reports that VA 
personnel, including the contracting officer, entered and 
left this office several times between 2:47 and 3:12 p.m., 
and that the offeror did not emerge until 3:12 p.m and 
then handed its proposal to the contracting officer. Air 
Life alleges that Medical Gas did not hand in its com- 
pleted proposal until this time, and concludes, therefore, 
that the proposal should have been rejected as untimely. 
Although neither of the proposals was time-and-date 
stamped, the VA asserts that the proposal was submitted 
before the 3:OO p.m. deadline had expired. The VA also 
explains that the office occupied by the offeror was a 
storage room and VA personnel went in and out the room on 
business unrelated to the acquisition. 

The 
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Given  t h e  r e c o r d  b e f o r e  u s ,  w e  d o  n o t  b e l i e v e  t h e  
protester  had a c t u a l  knowledge  o f  wha t  o c c u r r e d  beh ind  
c l o s e d  doors,  n o r  are w e  p e r s u a d e d  t h a t  i t  knew t h a t  t h e  

3:12 p.m. w a s  t h e  proposal. I n  t h i s  r e g a r d ,  t h e  VA reports 
t h a t  d u r i n g  t h e  p e r i o d  i n  q u e s t i o n ,  t h e  o f f e r o r  was g i v e n  
and f i l l e d  o u t  a " B i d d e r s  M a i l i n g  L i s t  A p p l i c a t i o n "  needed  
t o  a u t h o r i z e  a new s i g n a t u r e .  W e  believe t h e  e v i d e n c e  
r e a s o n a b l y  s u p p o r t s  t h e  VA's p o s i t i o n  t h a t  Med ica l  Gas 
s u b m i t t e d  i t s  proposal b e f o r e  t h e  3:OO p.m. d e a d l i n e .  
Moreover ,  e v e n  i f  t h e  s t a t e m e n t s  b y  t h e  protester and t h e  

' a g e n c y  are i r r e c o n c i l a b l y  i n  c o n f l i c t ,  t h e  protester would 
s t i l l  have  t o  meet t h e  b u r d e n  o f  a f f i r m a t i v e l y  p r o v i n g  i t s  
case i n  o r d e r  t o  p r e v a i l .  The N a t i o n a l  Bank of F o r t  Sam' 
Hous ton ,  B-212719, Feb. 1 4 ,  1984 ,  8 4 - 1  CPD (1 192.  W e  d o  
n o t  f i n d  t h a t  t h e  p r o t e s t e r  h a s  c a r r i e d  i ts b u r d e n  o f  
p r o o f  i n  t h i s  case. F o r  example ,  t h e  protester d o e s  n o t  
e x p l a i n  how i t  knew t h a t  t h e  paper i t  a l l e g e d l y  saw t h e  
o f f e r o r  hand  t o  t h e  c o n t r a c t i n g  o f f i c e r  a t  3:12 was i n  
f a c t  t h e  o f f e r .  

- item which  was handed t o  t h e  c o n t r a c t i n g  o f f i c e r  a t  

F i n a l l y ,  A i r  L i f e  c o m p l a i n s  t h a t  i t  was n o t  g i v e n  any  
o p p o r t u n i t y  t o  d i s c u s s  price r e v i s i o n s  a f t e r  t h e  proposals 
were s u b m i t t e d .  A i r  L i f e  a r g u e s  t h a t  u n d e r  F P R ,  

1 - 3 . 8 0 5 - 1 ( a ) ,  t h e  n e g o t i a t i o n  process s h o u l d  i n c l u d e  
w r i t t e n  o r  o r a l  d i s c u s s i o n s  w i t h  a l l  o f f e r o r s  w i t h i n  t h e  
c o m p e t i t i v e  r a n g e .  I n  a n e g o t i a t e d  a c q u i s i t i o n ,  a l t h o u g h  
d i s c u s s i o n s  g e n e r a l l y  are  r e q u i r e d  t o  b e  c o n d u c t e d  w i t h  
o f fe rors  i n  a c o m p e t i t i v e  r a n g e ,  award may be made on t h e  
bas i s  o f  i n i t i a l  proposals where  a d e q u a t e  price competi- 
t i o n  e x i s t s  and  t h e  s o l i c i t a t i o n  a d v i s e s  o f f e r o r s  t h a t  
award  m i g h t  b e  made w i t h o u t  d i s c u s s i o n s .  D-K Associates, - I n c . ,  B-213417, A p r .  9 ,  1984 ,  84-1 CPD t 396. The r e c o r d  
shows,  and t h e  p r o t e s t e r  d o e s  n o t  d i s p u t e  t h e  f a c t ,  t h a t  
t h e s e  t w o  c o n d i t i o n s  were p r e s e n t  h e r e  and t h a t  d i s c u s -  
s i o n s  i n d e e d  were n o t  h e l d  w i t h  a n y  o f f e r o r .  

The p ro tes t  is  d e n i e d .  

of t h e  U n i t e d  S ta tes  I 
- 4 -  




