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DIGEST:

Protest that awardee did not meet definitive
responsibility criteria requiring experience
in successfully installing six specific
foundry process systems which have been in
satisfactory operation for at least 24
months is sustained since the information
submitted to contracting agency prior to
award did not provide a reasonable basis for
agency's determination that awardee met
requirement.

Prospective contractor's responsibility
should be measured with respect to informa-
tion available at time of award rather than
at an earlier or later time,

Vague references to a firm's general reputa-
tion do not suffice to show compliance with
definitive responsibility criteria requiring
detailed information documenting satis-
factory experience in installing specific,
narrowly-defined types of foundry process
systems.

GAO has no basis upon which to determine the
validity of the protester's contention that
the intermediate bidder between it and the
awardee is nonresponsible, where the pro-~
tester's argument is only in general terms
and the agency advises it never determined
the intermediate bidder's responsibility
because that firm was not in line for

award. '
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5. GAO does not recommend that improperly-
awarded contract be terminated for conveni-
ence of the government since termination
would result in substantial delays for
long-needed project and substantial
termination costs.

6. Claim for bid preparation costs is sustained
even though there is another bidder, whose
responsibility has not been determined,
between protester and awardee, where agency
proceeded to make award to a firm which did
not meet unusually detailed and stringent
definitive responsibility criteria.

Vulcan Engineering Co. protests the award of a con-
tract to Arnold M. Diamond, Inc. under invitation for bids
(IFB) No. N62470-81-B-1597, issued by the Naval Facilities
Engineering Command (NAVFAC) for foundry modernization at
the Norfolk Naval Shipyard in Portsmouth, Virginia. Vulcan
contends that definitive responsibility criteria in the IFB
were misapplied when NAVFAC determined Diamond to be
responsible because allegedly neither Diamond nor its pro-
posed subcontractor possessed the experience with installa-
tion of foundry process systems as required by the IFB,
Vulcan also questions the qualifications of the next low
bidder. We sustain the protest.

We understand the foundry process in question here
generally to involve the preparation of molds from a blend
of sand and chemicals, the heating, melting and mixing of
raw materials, catalysts and alloys to obtain a molten
metal, the pouring of the molten metal into the molds to
produce castings, the cleaning of the castings, and the
destruction of the molds followed by the reclamation of the
sand through the removal of the chemicals and other
impurities. Throughout this process, a sophisticated
ventilation system is required in order to remove harmful
silica particles from the air.

The IFB describes the specific work required under the
solicitation as "providing new conveyorized molding, sand
reclamation, sand handling, casting cleaning equipment;
providing modifications to existing equipment and
incidental related work."
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In a pre-solicitation memo to NAVFAC setting forth the
shipyard's needs, the Commander of the Norfolk Naval
Shipyard described the work as a "highly specialized
modernization project™ and went on to indicate that:

"The scope of the job is greatly weighted
toward the procurement and installation of
many independently manufactured pieces of
specialized foundry equipment. All of the
independent pieces must be precisely coordi-
nated to provide a functional foundry
system, The contractor must be knowledge-
able of foundry methods and specifically
must have experience in total system start
up and debugging. Detailed knowledge of
sand control, metal control, sand reclama-
tion, and ventilation and how all the
process variables interrelate is absolutely
necessary. Reliance upon only a manu-
facturers representative to start up only
his individual piece of equipment, compris-
ing only a portion of the total system, is
specifically not satisfactory. Disputes
over responsibilities would be guaranteed.
Sole source responsibility must be ensured
for the entire modernization project.”

Accordingly, he informed NAVFAC that the shipyard "strongly
insists upon the necessity for including previous experi-
ence requirements" and proposed requiring a minimum of 5
years experience in "providing and installing turnkey
chemically bonded foundry systems.”

NAVFAC subsequently included in the IFB the following
experience reguirements to be met by the installer of the
foundry equipment:

"2.7 OQualifications of Equipment Installer:
Submit data to the Contracting Officer for
approval by the Design Division, Code 403,
Naval Facilities Engineering Command, show-
ing that the Contractor has successfully
installed foundry process systems of the
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same type and design as specified and indi-
cated for this project, or that he has a
firm contractual agreement with a subcon-
tractor having such required experience.

The data shall include the names and loca-
tion of at least two installations where the
Contractor, or the subcontractor referred to
above, has installed such systems. The
Contractor shall indicate the type and
design of each system and certify that each
system has performed satisfactorily in the
manner intended for a period of not less
than 24 months. The specified experience
requirements shall be met for each of the
following foundry process systems:

a) Melting e) Ventilation

b) Molding f) Casting Cleaning
c¢) Sand Handling

d) Reclamation

"2.7.1 Information required:

a. Name of company (submitting
experience) and address

b. Applicable experience

c. Plant name (in which particular

foundry process system is locatedl[)]
and address

d. Plant manager's name and phone
number

e. Process system construction start
date, completion date, and start-
up date

f. Process system capacity and normal
: load ' '

g. Number of hours the process system
has operated at greater than 90
percent capacity
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h. Process system designed by; con-
structed by

i. General description of plant and
process system

"2.7.2 Qualifications Evaluation and
Application: The apparent low bidder shall
submit the required gualification data to
the Contracting Officer within 7 calendar
days after bid opening. The data will be
utilized after bid opening, but prior to
award, for determination of responsibility.”

In response to the solicitation, NAVFAC received seven
bids. Diamond, the second low bidder, became eligible for
award when the apparent low bid was rejected. SMS Mechani-
cal Contractors submitted the next low bid wh11e Vulcan
submitted the apparent fourth low bid,

Pursuant to paragraph 2,7, the Navy requested Diamond
to submit the required data concerning the experience of
the equipment installer. After contracting officials
rejected the initial list of potential subcontractors
offered by Diamond to satisfy the regquirements of paragraph
2.7, Diamond, by letter of January 31, 1984, proposed sub-
contracting with Foundry Systems Eguipment Company for
installation and submitted a statement describing Foundry
Systems' experience on projects for the Ductile Iron
Company of America (also known as DICOA) and the Griffin
Pipe Products Co.

By letter dated February 1, Vulcan wrote NAVFAC con-
testing the "credentials" of Diamond and SMS under para-
graph 2.7. However, on February 13, NAVFAC technical
personnel concluded that Diamond, through its proposed
subcontract with Foundry Systems, possessed the requisite
experience requirements and therefore recommended award to
Diamond. Although Vulcan then questioned the qualifica-
‘tions of both Diamond and Foundry Systems in a February 29
telephone call and in a letter of the same date apparently
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received by contracting officials prior to award, and
although Vulcan specifically alleged that officials of
DICOA and Griffin had confirmed that Foundry Systems had
acted "only as a broker of equipment and did not perform as
a contractor or engineer," NAVFAC nevertheless issued a
notice of award to Diamond on March 5. Vulcan thereupon
filed this protest with our Office.

Responsibility of Diamond

Vulcan alleges that neither Diamond nor Foundry
Systems was shown to possess, or in fact possessed, the
experience in the successful installation of foundry
process systems required by paragraph 2.7. Vulcan argues
that therefore NAVFAC's affirmative determination of
Diamond's responsibility was erroneous and the subsequent
award to Diamond was improper.

In response, NAVFAC contends that the determination of
Diamond's responsibility based upon the satisfaction of
paragraph 2.7 by the subcontract with Foundry Systems was
reasonable. NAVFAC further argues that:

"Essentially, the protester gquestions the
relative quality of evidence provided, and
in so doing, raises precisely the type of
question which your office has recognized as
best left to the discretion of the contract-
ing officer. Once the objective information
required by paragraph 2.7.1 is provided--
information with which the contracting
officer could reasonably determine the
bidder to be responsible--the affirmative
responsibility determination cannot be set
aside simply because another bidder disa-
grees with the government's necessarily
subjective analysis of the information.”

As a general rule, our Office will review an agency's
affirmative determination of responsibility only if
" possible fraud on the part of contracting officials is
shown or if the solicitation requirement contains
definitive responsibility criteria which allegedly have not
been applied. See Urban Masonry Corp., B-213196, Jan. 3,
1984, 84-1 CPD ¢ 48.
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Definitive responsibility criteria are specific and
objective standards established by an agency for use in a
particular procurement for the measurement of a bidder's
ability to perform the contract. These special standards
of responsibility limit the class of bidders to those meet-
ing specified gqualitative and guantitative qualifications
necessary for adequate contract performance. We have
previously found requirements, such as set forth in
paragraph 2.7, that a contractor submit evidence of having
specific experience in a particular area to constitute
definitive responsibility criteria. See Urban Masonry
Corp., B-213196, supra, 84-1 CPD % 48 at 7 (requirement
that installer have years experience in the erection of
precast concrete units similar to those required under
solicitation); Gaffny Plumbing and Heating Corp., B-206006,
June 2, 1982, 82-1 CPD 9 521 (requirement that bidder
submit list of similar renovations in which bidder was
prime contractor and with which the owners had been
satisfied for at least 1 year); George Hyman Construction
Company of Georgia; Westinghouse Elevator, B-186279,

Nov. 11, 1976, 76-2 CPD § 401 (requirement that bidder has
installed on at least two prior projects comparable
elevators which have performed satisfactorily for at least
1 year).

The scope of our review is limited to ascertaining
whether evidence of compliance has been submitted from
which the contracting officer reasonably could conclude
that the definitive responsibility criteria had been met.
Ampex Corp., B-212356, Nov. 15, 1983, 83~-2 CPD ¢ 565.
Although, as NAVFAC points out, we have previously stated
that the relative quality of the evidence is a matter for
the judgment of the contracting officer, see Urban Masonry
Corp., B-213196, supra, 84-1 CPD ¢ 48 at 7, nevertheless,
we have also insisted upon the presence of objective
evidence demonstrating compliance with the definitive
responsibility criteria, id., and we have sustained pro-
tests against affirmative determinations of responsibility
where such evidence is lacking, see Ampex Corp., B-212356,

- supra, 83-2 CPD % 565 at 3 (affirmative determination of

responsibility found to be unreasonable where solicitation
reguired submission of the names of bidder's clients oper-
ating agency's automatic data processing hardware in a dual
or triple processor environment and one client cited by
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bidder operated a single processor system while other
client had not yet commenced operating its system); Power
Systems, B-210032, Aug. 23, 1983, 83-2 CPD ¢ 232 (affirma-
tive determination of responsibility found to be unreason-
able where solicitation regquired experience with engine
identical to that offered in bid but bidder only cited
experience with a different engine).

Vulcan and NAVFAC have advanced conflicting interpre-
tations of the requirements imposed by paragraph 2.7. 1In
addition to disputing what constitutes a certification of
satisfactory performance, as discussed below, they also
disagree as to how many foundry process systems must be
installed in each installation.

Vulcan argues that the apparent low bidder must
demonstrate that it has installed two "complete” foundry
systems containing all six of the foundry process systems.
This interpretation receives support from the warning in
the Navy memo that "[a]ll of the independent pieces must be
precisely coordinated to provide a functional foundry
system," from the concern expressed therein that the
contractor have "experience in total system start up and
« « « [dletailed knowledge of . . . how all the process
variables interrelate," and from the requirement in the
proposed IFB clause not adopted by NAVFAC that the
contractor have experience in "providing and installing
turnkey chemically bonded foundry systems."

NAVFAC, by contrast, contends that paragraph 2.7
merely requires that the apparent low bidder demonstrate
that it has successfully installed each of the six listed
foundry process systems in at least two installations, and
does not require that each installation include all six of
the systems. In this regard, we note that paragraph 2.7
states that the experience requirements must be met for
"each of the following [6] foundry process systems,"
requiring evidence of at least two "installations™ where
the contractor has installed "such systems.”" Arguably, the
above focus on meeting the experience requirement of two
‘installations of each of the six foundry process systems
rather than on installing "complete" foundry systems could
be interpreted as only requiring the apparent low bidder to
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demonstrate experience in the installation of melting )
systems at two locations, molding systems at two, possibly
different, locations, etc.

However, we need not resolve this dispute since we
conclude that under either interpretation there was
insufficient evidence of compliance with the definitive
responsibility criteria to permit an affirmative
determination of responsibility.

In reviewing the evidence available to contracting
officials when they found Diamond to be responsible, we
initially note that NAVFAC denies that it was on notice
prior to the affirmative determination of Diamond's respon-
sibility that Vulcan was challenging Foundry Systems' cre-
dentials as well as those of Diamond itself. 1In this
regard, NAVFAC points out that the February 29 letter in
which Vulcan first questioned Foundry System's credentials
was not received until after the February 13 memorandum in
which NAVFAC technical personnel determined that Foundry
Systems met the requirements of paragraph 2.7 and recom-
mended award to Diamond.

However, responsibility is determined as of the time
of award--here March 5--and the award of a contract by the
contracting officer necessarily includes an affirmative
determination by the contracting officer of the awardee's
responsibility. See B.H. Aircraft Company, Inc., B-210798,
April 1, 1983, 83-1 CPD § 344. Accordingly, not only have
we held that evidence of a firm's responsibility may be
furnished at any time prior to award, see TECOM Inc.,
B-211899, June 27, 1983, 83-2 CPD ¢ 28, but we also believe
that a contracting agency may not fail to take into
consideration when deciding whether to make award to a
particular bidder evidence submitted prior to award and
tending to show the nonresponsibility of the proposed
awardee. Cf. Beacon Winch Company--Request for Reconsider-
ation, B-204787.2, Aug. 15, 1983, 83-2 CPD Y 205 (responsi-
bility determination should be based upon the most current
_information available to the contracting officer); Inflated
Products Company, Inc., B-189115, Oct. 31, 1977, 77-2 CPD.
¥ 334 (contracting officer should make final determination
of responsibility on the basis of information available as
closely as practicable to contract award); Henry Spen &
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Company, Inc., B-183164, Jan. 27, 1976, 76-1 CPD ¥ 46
(since a prospective contractor's responsibility should be
measured with respect to information available at the time
of award, it was proper for a contracting agency to con-
sider information brought to its attention after the
initial finding of nonresponsibility but prior to award of
any contract); Radiation Systems, Inc., B-180268, July 29,
1974, 74-2 CPD 1 65 (prospectlive contractor's responsi-
bility should be measured with respect to information
available at time of award rather than at an earlier
time). Since a hand-written notation on Vulcan's
February 29 letter indicates that it was considered by
contracting authorities prior to award, we cannot agree
that NAVFAC was not on notice as to Vulcan's challenge to
Foundry Systems'compliance with the requirements of
paragraph 2.7 when it found Diamond to be responsible.

Vulcan contends that the January 31 letter from
Diamond, in which that firm described the experience of its
proposed subcontractor, Foundry Systems, does not provide a
basis upon which NAVFAC could reasonably determine that
Diamond complied with the definitive responsibility
criteria., We agree.

In that letter, Diamond stated with regard to Foundry
Systems:

"Experience:

1) Ductile Iron Co. of America (DICOA)
Lathrop Avenue
P.0. Box 2005
Savannah, Georgia 31402
James Rendeiro, President
912-234-4423

Air Set system with a mold capacity of
5'x5'x15" /15"

Construction started 1978
Completed 1978 December
Start up 1979 January
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System Capac1ty and Normal Load Mold 5
Maximum is 5"x5"x3"--continuous mixer size
is 1,200 lbs. per min.

9 tons of ductile iron per hour.

Pour capacity into various mold sizes plus a
green sand side floor.

Normal load is determined by influx of
commercial orders.

Operation at greater than 90%. 4 years

Process system designed by Foundry Systems
Equipment Co.

Constructed by Foundry Systems Equipment Co.

General description of plant - We are
forwarding drawings & illustrations and a
reprint from a casting magazine.

2) Griffin Pipe Prod. Div.
Aamstead Industries

Upper Basin-P.0O., Box 740
Lynchburg, Va. 24505
George D. Ferguson, Jr.
804-845-8021

Air Set system with a Mold capacity/size of
30"x48"x15"x15" (Various cast iron flask
size)

Construction Start Date - 1980 June
Completion - 1981 January

Start up date - 1981 February

The System capacity and normal load . . .

Mold size varies but a nominal size would be
30" x 48" x 15/15"

Normal loading would be approximately 30
molds per hour.
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Normal loading is dictated by the influx of
commercial orders.

Operating at greater than 90% - 1-1/2
years. '

Process system designed by Foundry Systems
Equipment Co.

Constructed by Foundry Systems Equipment Co.

General description of plant - We are
forwarding drawings & illustrations.
This plant makes water, gas & soil pipe
fillings [fittings] - an adjunct to a
ductile iron pressure pipe manufacturing
foundry.

In addition, Foundry Systems Equipment Co.,
Inc. has been designing foundries and
furnishing equipment & systems in all metal
configurations for over 31 years."

Paragraph 2.7 requires that the bidder "certify that
each system has performed satisfactorily in the manner
intended for a period of not less than 24 months.”
However, Diamond's January 31 letter includes no such

express certification for either the DICOA or the Griffin
projects.

NAVFAC contends that the requirement for satisfactory
performance refers here to the start up date and that
therefore Diamond in effect certified to satisfactory
performance for not less than 24 months by indicating a
January 1979 start up date for DICOA and a February 1981
start up date for Griffin. The solicitation language,
however, suggests that mere reference to a start-up date
cannot constitute the required certification. Given the
use in paragraph 2.7 of phrases such as "successfully
installed" (emphasis added) and "performed satisfactorily"
(emphasis added), we believe that the only reasonable
interpretation of the paragraph is that the solicitation
differentiates between experience with foundry systems
which merely commenced operation and experience with those
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which were in successful or satisfactory operation. That
this indeed reflected the intent of the Navy is further
suggested by the Norfolk Naval Shipyard's characterization
of the project as a highly specialized, demanding one,
requiring detailed knowledge and extensive experience.
Only successful contractors were considered capable of
undertaking such a difficult foundry modernization
project. Since the start up date reveals nothing as to
whether the subsequent performance was satisfactory, this
information cannot be considered an implicit certification
of satisfactory performance for not less than 24 months.

In addition, the Navy has cited nothing in the
January 31 letter indicating that Foundry Systems
"installed" the required six foundry process systems in
two projects. Although NAVFAC claims that contracting
officials also received "favorable impressions" of Foundry
Systems from the president and another employee of Griffin
before award and that a NAVFAC attorney was told by the
presidents of DICOA and Griffin after award that Foundry
Systems "bore overall responsibility for the installation"
of their foundry systems, this information likewise fails
to show that Foundry Systems installed the six foundry
process systems in the two projects.

In any case, we note that Vulcan has submitted a
letter from the president of DICOA indicating that he told
the Navy that Foundry Systems bore "overall responsibility"
for only a segment of the project and a letter from the
president of Griffin indicating that he told the Navy that
Foundry Systems did not "have overall responsibility for
design nor any appreciable connection in installation or
start-up. . . ." We also note that Foundry Systems itself
admits in a July 1984 letter to NAVFAC in regards to the
DICOA project that (1) "not much experience" was gathered
in regards to the melting and casting cleaning systems
since they were already in place and (2) that the
reclamation system was "purchased™ as a separate project.
In regards to the Griffin project, Foundry Systems admits
that (1) a ventilation system was "not a factor™ and (2)
-that its only involvement in the installation of the
melting and molding systems was in "interface" for the
former and in "interface” and "[o]ver-all conceptual
development™ for the latter. Although we recognize that a
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responsibility determination cannot be based upon
information submitted after award and that offerors must
establish compliance with definitive responsibility
criteria prior to award, see Hollfelder Technische Dienste
GmbH, B-212403.4, May 3, 1984, 84-1 CPD ¢ 506; Power
Testing, Inc., B-197190, July 28, 1980, 80-2 CPD ¥ 72, we
believe that the above information does suggest that any
information as to Foundry Systems' experience on the DICOA
and Griffin projects which NAVFAC received prior to award
was unlikely to have indicated that such experience met the
definitive responsibility criteria set forth in paragraph
2.7.

In arguing that the responsibility determination was
reasonable, NAVFAC also cites other specific sources of
background information "available and used in the evalua-
tion of Foundry Systems,” including: (1) a September 1979
article in a trade publication examining DICOA's new foun-
dry, (2) a Foundry Systems' memorandum summarizing a July
1980 conference held with Norfolk Naval Shipyard personnel
concerning the foundry modernization project, (3) the
Standard Forms 254, "Architect-Engineer and Related
Services Questionnaire," and 255, "Architect-Engineer and
Related Services Questionnaire for Specific Project," sub-
mitted by Foundry Systems in April 1981 when competing for
the contract to prepare the solicitation specifications for
the foundry modernization project, (4) the previously men-
tioned July 1983 memorandum from the Commander of the
Norfolk Naval Shipyard in which, with the asserted concur-
rence of the project architect-engineer, he listed Foundry
Systems among those firms "qualified" to undertake the
project, and (5) other, unspecified "word of mouth recom-
mendations received from contacts in the foundry industry"
since the above July 1980 conference.

We have examined this evidence and we find nothing in
it which, even when considered in conjunction with the
previously discussed evidence, would provide a reasonable
basis for determining that Foundry Systems had successfully
installed each foundry process system in at least two
projects, with such systems performing satisfactorily for
not less than -24 months.
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Moreover, we believe that NAVFAC's emphasis upon
Foundry Systems' general reputation reflects a fundamental
misunderstanding of the nature of definitive responsibility
criteria. NAVFAC argues that "the reputation of a firm in
the industry is infinitely more valuable information than
data submitted by a firm in response to a request for a
resume of previous accomplishments."” However, as we
indicated previously, definitive responsibility criteria
limit the class of bidders to those meeting specific quali-
tative and quantitative qualifications. Evidence which
relates to a firm's general reputation rather than to those
specific qualitative and quantitative gualifications does
not show compliance with the definitive responsibility
criteria.

Since the evidence submitted to contracting officials
prior to award 4did not provide a reasonable basis for the
determination that Diamond, through its proposed subcon-
tractor, complied with the definitive responsibility cri-
teria of paragraph 2.7, the affirmative determination of
Diamond's responsibility and the resulting award to Diamond
were improper.

The protest as it relates to Diamond's responsibility
is sustained.

Responsibility of SMS

Vulcan has indicated that it also contests the cre-
dentials of SMS under paragraph 2.7. 1In apparent support
of this contention, Vulcan states that it has been informed
by the Navy that "the second lowest bidder,"” by which we
understand Vulcan to be referring to SMS after the initial
rejection of the apparent low bid, does not have the
experience required under the definitive responsibility
criteria. Vulcan has submitted no other evidence
demonstrating SMS' alleged inability to comply with
paragraph 2.7.

NAVFAC advises that its contracting officials only
investigate the responsibility of the apparent low offeror
eligible for award, that NAVFAC has not investigated SMS's
eligibility, and that NAVFAC has no indication that SMS is
nonresponsible. 1In this regard, we note that the Defense
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Acquisition Regulation, § 1-905.1(4), regr1nted in 32
C.F.R. pts. 1-39 (1983), provides that, "Generally,
information necessary to make determlnatlons of responsi-
bility shall be obtained only concerning prospective
contractors within range for an award.” Moreover,
paragraph 2.7 states only that the "apparent low bldder
shall submit the required qualification data. .
(emphasis added.)

On this record, therefore, we cannot determine the
validity of Vulcan's contentions regarding SMS.

Termination for Convenience

Vulcan requests that we recommend termination for the
convenience of the government of Diamond's contract.

In determining whether to recommend termination, we
consider such factors as the seriousness of the procurement
deficiency, the degree of prejudice to other offerors or to
the integrity of the competitive procurement system, the
good faith of the parties, the extent of performance, the
cost to the government, the urgency of the procurement, and
the impact of termination on the procuring agency's mis-
sion. See Amdahl Corp.; ViON Corp.--Reconsideration,
B-212018.3, et al., Dec. 19, 1983, 83-2 CPD ¢ 703.

NAVFAC informs us that substantial delays in
performing the foundry modernization, the need for which
arose some years ago, and substantial costs to the govern-
ment would result from a termination of the contract with
Diamond and award to another firm. Approximately 6 months
of the 15 months allowed for performance of the contract
have expired. NAVFAC indicates that, in addition to the
inevitable delay between any recommendation for a termina-
tion and the subsequent award of a contract to a new con-
tractor, the time spent thus far in preparing detailed
blueprints and plans would be lost if award were made to
another firm since a new contractor would likely insist
upon preparing its own detailed blueprints and plans. 1In
“addition, NAVFAC estimates that the government could be
liable for up to $250,000 in direct costs incurred in
performing the contract, $60,000 in overhead, plus
unspecified lost profits and costs in preparing the
contractor's termination claim.
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Finally, we have been informally advised by NAVFAC
that it intends to reconsider the use of such definitive
responsibility criteria in future solicitations,

Since the cost to the government appears to be out of
proportion to any benefits received from termination, we
decline to recommend that NAVFAC terminate Diamond's
contract for the convenience of the government. See Amdahl
Corp.; ViON Corp.--Reconsideration, B-212018.3 et al.,
supra, 83-2 CPD ¢ 703 at 5. Our review of the record also
suggests that the stringent definitive responsibility
criteria used in this solicitation may not have been
necessary to the selection of a contractor capable of
satisfactorily performing the work.

Bid Preparation Costs

Vulcan requests that we award it the cost of preparing
its bid in the event that we consider termination an
inappropriate remedy here. As a general rule, the claimant
must show that but for the unfair agency action it would
have had a substantial chance of receiving an award. Space
Age Engineering, Inc., B-209543.2, Apr. 19, 1984, 84-1 CPD
% 447. We cannot say that Vulcan should have received
an award in this case because of the presence of an inter-
mediate bidder whose responsibility is undetermined. We
have recognized, however, that there may be circumstances
where a valid claim for bid preparation costs may exist
even where the firm whose protest is sustained might not
have received an award., See Unified Industries Inc.,
B-212996.2, Aug. 1, 1984, 84-2 CPD ¢ 139. Here, the agency
included in its solicitation unusually detailed and
stringent definitive criteria of responsibility but pro-
ceeded with award to a firm which has never been shown to
have met those criteria. Under these circumstances, we
believe it is appropriate for Vulcan, who protested this
award, to recover its costs of preparing its bid.

The protest and claim for bid preparation costs are
sustained.

-

Comptroller Gerferal
of the United States
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