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1. When o f f e r o r s  a r e  a d v i s e d  o f  c h a n g e s  i n  t h e  
g o v e r n m e n t ' s  r e q u i r e m e n t s ,  o f f e r o r s  h a v e  
a c t u a l  n o t i c e  o f  t h e  c h a n g e s  r e g a r d l e s s  of 
any  i n c o n s i s t e n c y  b e t w e e n  t h e  c h a n g e s  and  t h e  
s o l i c i t a t i o n  a n d  r e g a r d l e s s  of t h e  p r o c u r i n g  
a g e n c y ' s  f a i l u r e  t o  f o r m a l l y  amend t h e  
s o l i c i t a t i o n  t o  i n c o r p o r a t e  t h e  c h a n g e s .  

2.  A l l e g a t i o n  t h a t  p r o c u r i n g  a g e n c y  r e l a x e d  
r e q u i r e m e n t  t h a t  a l l  o f f i c e  d o o r s  s w i n g  
o u t w a r d  i s  d e n i e d  when r e v i e w  i n d i c a t e s  t h a t  
s o l i c i t a t i o n  d o e s  n o t  r e q u i r e  t h a t  a l l  o f f i c e  
d o o r s  s w i n g  o u t w a r d .  

3. P r o t e s t  t h a t  p r o c u r i n g  a g e n c y  i m p r o p e r l y  
p e r m i t t e d  low o f f e r o r  t o  r e d u c e  i t s  o t h e r w i s e  
low p r i c e  a f t e r  t h e  r e c e i p t  of b e s t  a n d  f i n a l  
o f f e r s  i s  d e n i e d  b e c a u s e  low o f f e r  s u b m i t t e d  
was d e t e r m i n e d  t o  be  a c c e p t a b l e  a n d  most 
a d v a n t a g e o u s  t o  g o v e r n m e n t  a t  t i m e  r e d u c t i o n s  
were r e c e i v e d .  F u r t h e r ,  t h e r e  i s  no  e v i d e n c e  
t h a t  t h e  p r o c u r i n g  a g e n c y  l e s s e n e d  t h e  con-  
t r a c t  r e q u i r e m e n t s  i n  a n y  way I n  p e r m i t t i n g  
t h e s e  r e d u c t i o n s .  

B r i z a r d  Company ( B r i z a r d )  p r o t e s t s  t h e  award  o f  a l e a s e  
t o  R o b e r t  A. Dunaway (Dunaway) p u r s u a n t  t o  s o l i c i t a t i o n  f o r  
o f f e r s  (SFO) No. GS-09B-38441 i s s u e d  by t h e  G e n e r a l  S e r v i c e s  
A d m i n i s t r a t i o n  (GSA). The SFO s o l i c i t e d  o f f e r s  f o r  
a p p r o x i m a t e l y  6 , 4 0 0  n e t  u s a b l e  s q u a r e  f e e t  o f  o f f i c e  space 
i n  Arcata,  C a l i f o r n i a ,  t o  h o u s e  t h e  N a t i o n a l  Park S e r v i c e  
f o r  a 5 - y e a r  p e r i o d ,  w i t h  two 3 - y e a r  o p t i o n s .  B r u a r d  con-  
t e n d s  t h a t  GSA h a s  r e l a x e d  c e r t a i n  s o l i c i t a t i o n  r e q u i r e -  
m e n t s ;  t h a t  t h i s  r e l a x a t i o n  h a s  a s u b s t a n t i a l  I m p a c t  on 
B r i z a r d ' s  o f f e r e d  p r i c e ;  a n d  t h a t ,  a s  a r e s u l t ,  GSA s h o u l d  
b e  r e q u i r e d  t o  r e o p e n  n e g o t i a t i o n s .  I n  a d d i t i o n ,  B r i z a r d  
a l l e g e s  t h a t  GSA i m p r o p e r l y  c o n d u c t e d  d i s c u s s i o n s  w i t h  
Dunaway a n d  B r i z a r d  a f t e r  t h e  r e c e i p t  of  b e s t  and  f i n a l  
offers a n d  t h a t ,  a s  a r e s u l t ,  GSA s h o u l d  p e r m i t  b o t h  
o f f e r o r s  t o  s u b m i t  b e s t  a n d  f i n a l  p r o p o s a l s .  
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We d e n y  t h e  p r o t e s t .  

The SFO, i s s u e d  i n  A u g u s t  1983, c a l l e d  f o r  i n i t i a l  
p r o p o s a l s  by S e p t e m b e r  26, 1983. O f f e r s  were r e c e i v e d  f r o m  
B r i z a r d  a n d  Dunaway. On November 8 ,  GSA i s s u e d  SFO 
amendment  1 w h i c h  i n c r e a s e d  t h e  s q u a r e  f o o t a g e  r e q u i r e m e n t s  
a n d  c a l l e d  f o r  b e s t  a n d  f i n a i  o f f e r s  by  November 21. B o t h  
o f f e r o r s  r e s p o n d e d .  S u b s e q u e n t l y ,  o n  F e b r u a r y  1, 1984, G S A  
i s s u e d  a s e c o n d  amendment .  T h i s  amendment  d e l e t e d  a n  a i r -  
c o n d i t i o n i n g  r e q u i r e m e n t  f r o m  t h e  l e a s e ,  a d d e d  a r e q u i r e m e n t  
f o r  a d d i t i o n a l  t e l e p h o n e  w i r i n g ,  a n d  a d d e d  a " h i s t o r i c  
p r e f e r e n c e "  c l a u s e  t o  t h e  s o l i c i t a t i o n ,  O f f e r o r s  were 
r e q u i r e d  t o  s u b m i t  t h e i r  b e s t  a n d  f i n a l  o f f e r s  b y  no  l a t e r  
t h a n  F e b r u a r y  9 ,  1984. T h e r e a f t e r ,  b o t h  p r o p o s a l s  were 
e v a l u a t e d  a n d  b o t h  were f o u n d  t o  b e  a c c e p t a b l e .  Award ,  
h o w e v e r ,  w a s  r ecommended  t o  Dunaway,  t h e  l o w e s t  p r i c e d  
o f f e r o r  . 

B r i z a r d  d i s c o v e r e d  t h a t  G S A  i n t e n d e d  t o  a w a r d  t h e  
c o n t r a c t  t o  Dunaway. B r i z a r d  c o n t a c t e d  GSA a n d  o n  M a r c h  22, 
1984, m e t  w i t h  GSA r e p r e s e n t a t i v e s .  A t  t h a t  m e e t i n g ,  
B r i z a r d  c o n t e n d s  t h a t  i t  l e a r n e d  f o r  t h e  f i r s t  t i m e  t h a t  
c e r t a i n  m o d i f i c a t i o n s  t o  i t s  b u i l d i n g ,  w h i c h  B r i z a r d  
a l l e g e d l y  t h o u g h t  w e r e  n e c e s s a r y  i n  o r d e r  t o  e n s u r e  f u l l  
c o m p l i a n c e  w i t h  t h e  s p e c i f i c a t i o n s ,  w o u l d  i n  f a c t  n o t  b e  
r e q u i r e d .  B r i z a r d  a r g u e s  t h a t  i n  f o r m u l a t i n g  i t s  p r o p o s a l ,  
i t  c o n s i d e r e d  t h e  a d d i t i o n a l  c o s t  o f  i n s t a l l i n g  a c h i l l e d  
wa te r  f o u n t a i n ,  o f  m o d i f y i n g  t h e  s i z e  o f  a s i n k ,  a n d  o f  
r e v e r s i n g  t h e  s w i n g  o f  a l l  o f f i c e  d o o r s  i n  t h e  b u i l d i n g .  
B r i z a r d  c o n t e n d s  t h a t  t h e s e  m o d i f i c a t i o n s ,  p a r t i c u l a r l y  t h e  
c o s t  o f  r e v e r s i n g  t h e  s w i n g  o f  t h e  o f f i c e  d o o r s ,  w o u l d  b e  
v e r y  c o s t l y .  B r i z a r d  a r g u e s  t h a t  h a d  i t  known t h a t  GSA 
w o u l d  w a i v e  t h e s e  p a r t i c u l a r  r e q u i r e m e n t s ,  i t  w o u l d  h a v e  
r e d u c e d  i t s  o f f e r e d  p r i c e  by a p p r o x i m a t e l y  10  p e r c e n t .  
B r i z a r d  r e q u e s t s  t h a t  i t  b e  g i v e n  a n  o p p o r t u n i t y  t o  r e v i s e  
i t s  o f f e r  t o  t a k e  i n t o  a c c o u n t  t h e  " r e l a x e d "  r e q u i r e m e n t s .  

A l s o ,  B r i z a r d  a r g u e s  t h a t  GSA i m p r o p e r l y  r e o p e n e d  
n e g o t i a t i o n s  w i t h  Dunaway a f t e r  t h e  r e c e i p t  o f  b e s t  a n d  
f i n a l  o f f e r s  a n d  p e r m i t t e d  Dunaway t o  r e v i s e  i t s  o f f e r .  
S p e c i f i c a l l y ,  B r i z a r d  c o n t e n d s  t h a t  G S A  p e r m i t t e d  Dunayay  t o  
r e d u c e  t h e  . " p e r c e n t a g e  o f  g o v e r n m e n t  o c c u p a n c y "  i n  h i s  
b u i l d i n g  a n d  a l l o w e d  Dunaway t o  r e d u c e  h i s  ' * e s c a l a t o r  b a s e  
r a t e "  a n d  o v e r t i m e  r a t e .  B r i z a r d  a r g u e s  t h a t ,  a s  a r e s u l t ,  
GSA w a s  o b l i g a t e d  t o  a l s o  a f f o r d  B r i z a r d  a n  o p p o r t u n i t y  t o  
r e v i s e  o r  m o d i f y  i t s  o f f e r .  
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GSA states that it had previously advised Brizard that 
it would not have to install a new drinking fountain and 
that the existing sink was acceptable without any further 
modifications. This advice was given to Brizard in May 1983 

. .  in connection with GSA's initial advertisement for lease of 
space. That SFO also included these requirements and 
Brizard, the incumbent lessor, was informed that its bui'ld- 
ing was adequate even though it did not meet those require- 
ments. That SFO was canceled and the readvertisement, the 
SFO involved in this protest, included the same provisions. 
Also, GSA states that the solicitation did not require that 
all office doors swing outward and that Brizard's assumption 
in this respect was erroneous. Concerning the alleged dis- 
cussions with Dunaway, GSA admits that Dunaway made the 
price reductions in question, but insists that the 
reductions were made in response to GSA's need to "clarify 
minor uncertainties." Further, G S A  insists that the 
clarifications in no way affected the acceptability of the 
Dunaway offer. As a result, GSA contends that it did not 
conduct discussions with Dunaway and that it was under no 
obligation to permit both offerors to submit additional best 
and final offers negotiations. 

We have often pointed out that when an'offeror is 
informed of an agency's requirements during negotiation, it 
is on notice of them notwithstanding their absence from, or 
inconsistency with, what is in a solicitation. Drexel 
Heritage Furnishings, Inc., B-213169, Dec. 14, 1983, 83-2 
C.P.D. 1 686. Accordingly, even though the solicitation 
required a drinking fountain on each floor and a sink of a 
certain size, GSA's failure to formally amend the solicita- 
tion was not significant. The record reflects that GSA 
informed Brizard that the existing sink in Brizard's build- 
ing was acceptable and that Brizard would not be required to 
install an additional drinking fountain. As GSA states: 

"GSA's May 2, 1983, letter had advised protester 
that the only items which he needed to correct 
when making an offer to the Government to satisfy 
the continuing space needs of the NPS were as 

. .  .' follows: 1 )  The blinds. needed to be cleaned; 2) t 

the carpet throughout the space needed to be 
cleaned; and, 3) a six inch square of carpet 
missing from the Xerox room had to be patched to 
match t h e  remaining carpet . . .. And, a May 17, 
1983, telephone conversation with the realty 
specialist advised protester that the Government 
would not require any modifications to the 

, 
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f a c i l i t y  . . .. I n  o t h e r  w o r d s ,  t h e  Governmen t  
c o n s i d e r e d  t h e  p h y s i c a l  c o n d i t i o n  o f  t h e  
p r o t e s t e r ' s  f a c i l i t y  on  a n  ' a s - i s '  b a s i s . "  

T h u s ,  s i n c e  B r i z a r d  h a d  p r e v i o u s l y  b e e n  i n f o r m e d  o f  t h e s e  
" r e l a x e d "  r e q u i r e m e n t s ,  w e  f i n d  t h a t  B r i z a r d  w a s  n o t  
p r e j u d i c e d .  

F u r t h e r m o r e ,  w i t h  r e s p e c t  t o  t h e  a l l e g e d  r e q u i r e m e n t  
t h a t  a l l  o f f i c e  d o o r s  s w i n g  o u t w a r d ,  w e  t h i n k  t h a t  B r i z a r d  
s i m p l y  r e a d  t h e  o r i g i n a l  s p e c i f i c a t i o n s  t o o  s t r i c t l y .  The 
s o l i c i t a t i o n  m e r e l y  r e q u i r e d  t h a t  e x t e r i o r  d o o r s  o p e n  
o u t w a r d ,  b u t  d i d  n o t  i m p o s e  t h i s  r e q u i r e m e n t  w i t h  r e s p e c t  t o  
i n t e r i o r  o f f i c e  d o o r s .  A c c o r d i n g l y ,  w e  f i n d  t h a t  GSA's 
i n t e r p r e t a t i o n  o f  t h e  s p e c i f i c a t i o n  a s  n o t  r e q u i r i n g  a l l  
o f f i c e  d o o r s  t o  s w i n g  o u t w a r d  is n o t  u n r e a s o n a b l e .  
B r i z a r d ' s  a l l e g a t i o n  t h a t  t h e  r e q u i r e m e n t  is a m b i g u o u s  d o e s  
n o t  make i t  s o ,  a n d  w e  f i n d  n o t h i n g  i n  t h e  s o l i c i t a t i o n  
w h i c h  s u p p o r t s  B r i z a r d ' s  a r g u m e n t  i n  t h i s  r e s p e c t .  

We f i n d  n o t h i n g  i m p r o p e r  i n  GSA's a c c e p t a n c e  f r o m  
D u n a w a y - - a f t e r  b e s t  a n d  f i n a l  o f f e r s - - o f  a l o w e r  e s c a l a t o r  
b a s e  r a t e  a n d  o v e r t i m e  r a t e .  Dunaway s u b m i t t e d  t h e  l o w ,  
a c c e p t a b l e  b e s t  a n d  f i n a l  o f f e r  e v e n  p r i o r  t o  t h e s e  r e d u c -  
t i o n s .  B r i z a r d  n o t e s  t h a t  w e . h a v e  h e l d  t h a t  t h e  g o v e r n m e n t  
may n o t  a c c e p t  a l a t e  p r i c e  m o d i f i c a t i o n  w h e r e  t h e  o f f e r o r ' s  
p r o p o s a l  h a s  not b e e n  d e t e r m i n e d  t o  b e  m o s t  a d v a n t a g e o u s  t o  
t h e  g o v e r n m e n t  in c i r c u m s t a n c e s  w h e r e  f u r t h e r  n e g o t i a t i o n s  - 
were r e q u i r e d .  H a r r i s  C o r p o r a t i o n ,  B - 2 0 4 8 2 7 ,  Mar. 2 3 ,  1 9 8 2 ,  
82-1 C.P.D.  '1 274. I t  is GSA's p o s i t i o n ,  h o w e v e r ,  t h a t  
Dunaway ' s  p r o p o s a l  h a d  b e e n  d e t e r m i n e d  t o  b e  a c c e p t a b l e  a n d  
m o s t  a d v a n t a g e o u s  a t  t h e  t i m e - - s u b s e q u e n t  t o  t h e  c o n c l u s i o n  
o f  n e g o t i a t i o n s - - w h e n  t h e  p r i c e  r e d u c t i o n s  were s u b m i t t e d ,  
a n d  t h e r e  i s  no  e v i d e n c e  t h a t  GSA l e s s e n e d  t h e  c o n t r a c t  
r e q u i r e m e n t s  i n  a n y  way i n  p e r m i t t i n g  t h e s e  r e d u c t i o n s .  I n  
t h e s e  c i r c u m s t a n c e s ,  a p r o c u r i n g  a g e n c y  may p r o p e r l y  p e r m i t  
t h e  l o w ,  a c c e p t a b l e  o f f e r o r  t o  r e d u c e  i t s  o t h e r w i s e  low 
p r i c e  a f t e r  b e s t  a n d  f i n a l  o f f e r s  h a v e  b e e n  r e c e i v e d .  Cf .  
4 5  Comp. Gen. 2 2 8 ,  2 3 2  ( 1 9 6 5 ) ,  w h e r e  w e  o b s e r v e d  t h a t  the 
g o v e r n m e n t  may g e n e r a l l y  a c c e p t  t h e  b e n e f i t  o f  a v o l u n t a r y  
r e d u c t i o n  i n  p r i c e  f r o m  t h e  low a c c e p t a b l e  b i d d e r .  

I 

I n  a d d i t i o n ,  B r i z a r d ' s  a l l e g a t i o n  t h a t  Dunaway r e d u c e d ,  
i t s  p e r c e n t a g e  o f  g o v e r n m e n t  o c c u p a n c y  i s  n o t  s u p p o r t e d  by 
t h e  r e c o r d .  Our r e v i e w  i n d i c a t e s  t h a t  Dunaway h a s  n o t  
c h a n g e d  t h e  p e r c e n t a g e  f r o m  t h a t  w h i c h  w a s  p l a c e d  i n  i t s  
i n i t i a l  o f f e r .  A c c o r d i n g l y ,  w e  f i n d  no  m e r i t  t o  t h i s  
a l l e g a t i o n .  
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