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1. P r o t e s t  a l l e g i n g  t h a t  p r o t e s t e r  s h o u l d  h a v e  
b e e n  g i v e n  p r e f e r e n t i a l  c o n s i d e r a t i o n  a s  a 
woman-owned b u s i n e s s  is d e n i e d .  T h e r e  is no 
l a w  or r e g u l a t i o n  w h i c h  r e q u i r e s  a n  a g e n c y  t o  
s t r u c t u r e  i t s  r e q u i r e m e n t s  t o  make a w a r d  t o  a 
woman-owned f i r m  i n  a p a r t i c u l a r  p r o c u r e m e n t .  

2 .  Agency is n o t  r e q u i r e d  t o  s e t  a s i d e  a 
p r o c u r e m e n t  f o r  o n s i t e  w o r d  p r o c e s s i n g  
s e r v i c e s  f o r  s m a l l  b u s i n e s s e s  w h e r e  t h e  
p a r t i c u l a r  s e r v i c e s  r e q u i r e d  were n o t  
p r e v i o u s l y  p r o c u r e d  a s  a s m a l l  b u s i n e s s  
s e t - a s i d e  . 

3. P r o t e s t  a l l e g i n g  t h a t  p r o t e s t e r  w a s  
p r e j u d i c e d  b e c a u s e  i t  was n o t  i n f o r m e d  u n t i l  
l a s t  d a y  o f  n e g o t i a t i o n s  t h a t  i t  was i n  
c o m p e t i t i o n  w i t h  a n o t h e r  f i r m  f o r  word  
p r o c e s s i n g  s e r v i c e s  c o n t r a c t  a n d  t h a t  u s u a l  
n e g o t i a t i o n  p r o c e d u r e s  were n o t  u s e d  i s  
d e n i e d .  S i n c e  a g e n c y  f i r s t  a t t e m p t e d  t o  
n e g o t i a t e  1 - y e a r  e x t e n s i o n  o f  p r o t e s t e r ' s  
p r e v i o u s  c o n t r a c t  t o  p r o v i d e  s u c h  s e r v i c e s  
u n d e r  o p t i o n  c l a u s e  o f  p r o t e s t e r ' s  c o n t r a c t ,  
b u t  n e g o t i a t i o n s  r e a c h e d  a n  i m p a s s e  on  t h e  
d a y  t h a t  c o n t r a c t  was t o  e x p i r e ,  p r o t e s t e r  
was i n f o r m e d  t h a t  a s e c o n d  o f f e r o r  w o u l d  b e  
s o l i c i t e d  a n d  p r o t e s t e r  was g i v e n  a n  
o p p o r t u n i t y  t o  p r o v i d e  r e v i s e d  p r o p o s a l ,  
p r o t e s t e r  w a s  n o t  p r e j u d i c e d .  M o r e o v e r ,  
p r o t e s t e r ' s  l o w e s t  o f f e r  w a s  s i g n i f i c a n t l y  
h i g h e r  t h a n  a w a r d e e ' s  o f f e r .  

4. A l l e g a t i o n  t h a t  p r o t e s t e r  s h o u l d  h a v e  b e e n  
a w a r d e d  c o s t - p l u s - a w a r d - f e e  c o n t r a c t  b e c a u s e  
i t s  o f f e r  was a p p r o x i m a t e l y  $ 1 0 0 , 0 0 0  l e s s  
t h a n  a w a r d e e ' s  o f f e r  i s  d e n i e d ,  b e c a u s e  
r e c o r d  s h o w s  t h a t  a w a r d e e ' s  o f f e r  was 
a c t u a l l y  s i g n i f i c a n t l y  l o w e r  t h a n  p r o t e s t e r ' s  
bes t o f f e r  . 
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5 .  P r o t e s t  i s s u e s  c o n c e r n i n g  a g e n c y  a c t i o n s  
w h i c h  t o o k  p l a c e  d u r i n g  d i s c u s s i o n s  a n d  
e v a l u a t i o n  p r o c e s s  a r e  u n t i m e l y  w h e r e  f i r s t  
r a i s e d  i n  s u p p l e m e n t a l  p r o t e s t  l e t t e r  f i l e d  
more t h a n  5 w e e k s  a f t e r  a w a r d  o f  c o n t r a c t  a n d  
more  t h a n  4 w e e k s  a f t e r  p r o t e s t e r  f i l e d  
i n i t i a l  p r o t e s t .  L a t e r - r a i s e d  i s s u e s  a r e  
d i f f e r e n t  f r o m  i n i t i a l  p r o t e s t  i s s u e s  a n d  
m u s t  i n d e p e n d e n t l y  s a t i s f y  t i m e l i n e s s  
r e q u i r e m e n t  t h a t  t h e y  b e  f i l e d  w i t h i n  
1 0  w o r k i n g  d a y s  a f t e r  p r o t e s t e r  knew t h e s e  
b a s e s  f o r  p r o t e s t .  4 C.F.R. I 2 1 . 2 ( b ) ( 2 )  
( 1 9 8 3 ) .  

L e - G a l s ,  I n c .  ( L e - G a l s ) ,  p r o t e s t s  a w a r d  o f  a c o n t r a c t  
f o r  word  p r o c e s s i n g  s u p p o r t  s e r v i c e s  t o  D-K A s s o c i a t e s  ( D - K )  
by t h e  N a t i o n a l  A e r o n a u t i c s  a n d  S p a c e  A d m i n i s t r a t i o n  
(NASA). The p r o t e s t e d  c o n t r a c t  w a s  e f f e c t e d  by  m o d i f i c a t i o n  
o f  a c o n t r a c t  D-K a l r e a d y  h a d  w i t h  NASA ( c o n t r a c t  No. NAS3- 
2 2 7 9 0 )  u n d e r  w h i c h  D-K was p e r f o r m i n g  s i m i l a r  work  f o r  NASA 
a t  t h e  L e w i s  R e s e a r c h  C e n t e r  ( t h e  C e n t e r )  i n  C l e v e l a n d ,  
O h i o .  I n  i t s  i n i t i a l  p r o t e s t  l e t t e r ,  f i l e d  in o u r  O f f i c e  on 
J u l y  2 9 ,  1983 ,  L e - G a l s  a l l e g e d  t h a t  t h e  r e q u i r e m e n t  f o r  
t h e s e  w o r d  p r o c e s s i n g  s e r v i c e s  s h o u l d  h a v e  b e e n  a w a r d e d  t o  
L e - G a l s  u n d e r  a n  o p t i o n  c l a u s e  c o n t a i n e d  i n  a c o n t r a c t  
b e t w e e n  Le-Gals  a n d  NASA ( c o n t r a c t  No. NAS3-23550).  Le-Gals 
also a l l e g e d  t h a t  t h e  a w a r d  t o  D-K w a s  i m p r o p e r  b e c a u s e :  
( 1 )  NASA f a i l e d  t o  c o n s i d e r  L e - G a l s '  s t a t u s  a s  a woman- 
owned,  s m a l l  b u s i n e s s  l o c a t e d  i n  a l a b o r  s u r p l u s  a r e a ;  
( 2 )  t h e  i n i t i a l  c o n t r a c t  b e t w e e n  NASA a n d  L e - G a l s ,  w h i c h  
i n c l u d e d  t h i s  r e q u i r e m e n t ,  w a s  a s m a l l  b u s i n e s s l l a b o r  
s u r p l u s  a r e a  s e t - a s i d e  a n d ,  t h e r e f o r e ,  t h i s  p r o c u r e m e n t  
s h o u l d  h a v e  b e e n  s e t  a s i d e  f o r  s m a l l  b u s i n e s s e s  a n d  D-K, a 
l a r g e  b u s i n e s s ,  r e j e c t e d  a s  i n e l i g i b l e ;  ( 3 )  n e g o t i a t i o n s  
were c o n d u c t e d  w i t h  D-K a f t e r  n e g o t i a t i o n s  were c o m p l e t e d  
w i t h  L e - G a l s ,  a n d  L e - G a l s  w a s  n o t  i n f o r m e d  t h a t  i t  was i n  
c o m p e t i t i o n  w i t h  a n y  o t h e r  f i r m  u n t i l  j u s t  h o u r s  b e f o r e  NASA 
s e l e c t e d  D-IC; a n d  ( 4 )  L e - G a l s '  o f f e r  w a s  a l m o s t  $ 1 0 0 , 0 0 0  
less  t h a n  t h e  D-K o f f e r .  I n  a s u p p l e m e n t a l  p r o t e s t  l e t t e r ,  
f i l e d  i n  o u r  O f f i c e  o n  S e p t e m b e r  2 ,  1 9 8 3 ,  L e - G a l s  r a i s e d  a 
number  o f  new i s s u e s  a l l e g i n g ,  among o t h e r  t h i n g s ,  t h a t  NASA 
d i d  n o t  p e r f o r m  a p r o p e r  c o s t , a n a l y s i s  o n  e i t h e r  o f f e r ,  t h e  
c o n t r a c t i n g  o f f i c e r  w i t h h e l d  i n f o r m a t i o n  f r o m  L e - G a l s  a n d  
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r e v e a l e d  c o n f i d e n t i a l  i n f o r m a t i o n  t a k e n  f r o m  Le-Gals' 
p r o p o s a l s  t o  D-K, t h e  c o n t r a c t i n g  o f f i c e r  c o e r c e d  L e - G a l s  
b u t  n o t  D-K t o  u s e  a n  u n r e a s o n a b l y  h i g h  g e n e r a l  a n d  a d m i n i s -  
t r a t i v e  e x p e n s e  r a t e  i n  p r e p a r i n g  € t s  o f f e r ,  a n d  NASA d i d  
n o t  t a k e  i n t o  a c c o u n t  t h e  c o s t s  o f  c o n v e r t i n g  f r o m  o n e  
c o n t r a c t o r  t o  a n o t h e r  i n  t h e  e v a l u a t i o n  o f  p r o p o s a l s .  
Le-Gals a l s o  r e q u e s t e d  t h a t  i t  b e  r e i m b u r s e d  f o r  t h e  c o s t s  
i n c u r r e d  i n  p r e p a r i n g  i t s  p r o p o s a l .  

We d e n y  t h e  p r o t e s t  i n  p a r t  a n d  d i s m i s s  i t  i n  p a r t .  

The  r e c o r d  s h o w s  t h a t  o n  J u l y  2 2 ,  1 9 8 2 ,  L e - G a l s  w a s  
a w a r d e d  c o n t r a c t  No. NAS3-23550, w h i c h  r e q u i r e d  Le-Gals t o  
p r o v i d e  o f f s i t e  ( a t  t h e  c o n t r a c t o r ' s  p l a c e  o f  b u s i n e s s )  word  
p r o c e s s i n g  s u p p o r t  f o r  a 1 - y e a r  p e r i o d .  The  c o n t r a c t  con-  
t a i n e d  f o u r  1 - y e a r  o p t i o n  p e r i o d s ,  a n d  a l l  work  w a s  t o  b e  
p a i d  f o r  on  t h e  b a s i s  o f  f i x e d  u n i t  p r i c e s .  Due t o  a n  
i n c r e a s e  i n  t h e  C e n t e r ' s  w o r d  p r o c e s s i n g  w o r k l o a d ,  NASA 
d e c i d e d  t o  o b t a i n  a d d i t i o n a l  c o n t r a c t o r  s u p p o r t  a n d  t o  h a v e  
t h e  a d d i t i o n a l  work  p e r f o r m e d  o n s i t e  ( a t  t h e  C e n t e r ) .  By 
l e t t e r  o f  P e b r u a r y  2 4 ,  1 9 8 3 ,  NASA s o l i c i t e d  a p r o p o s a l  f r o m  
L e - G a l s  f o r  t h e  r e q u i r e d  o n s i t e  w o r d  p r o c e s s i n g  work  f o r  t h e -  
b a s e  p e r i o d  f r o m  May 2 t o  J u l y  2 2  a n d  f o r .  1 o p t i o n  y e a r .  
Le-Gals '  i n i t i a l  p r o p o s a l  a d d r e s s e d  o n l y  t h e  b a s i c  b a s e  
p e r i o d  r e q u i r e m e n t .  N e g o t i a t i o n s - - c o n d u c t e d  o n  a s o l e -  
s o u r c e  b a s i s  w i t h  Le-Gals--were j u s t i f i e d ,  i n  NASA's v i e w ,  
b e c a u s e  o f  t h e  u r g e n c y  of t h e  r e q u i r e m e n t  a n d  b e c a u s e  
L e - G a l s  w a s  a l r e a d y  p e r f o r m i n g  s i m i l a r  work  f o r  NASA a n d  
w a s ,  t h e r e f o r e ,  f a m i l i a r  w i t h  t h e  work  a n d  NASA's word  
p r o c e s s i n g  e q u i p m e n t .  N A S A  a d d e d  t h e  o n s i t e  word  p r o c e s s i n g  
work  t o  L e - G a l s '  c o n t r a c t  f o r  o f f s i t e  word  p r o c e s s i n g  work  
by m o d i f i c a t i o n  e x e c u t e d  on  A p r i l  29. 

The  m o d i f i c a t i o n  t o  L e - G a l s '  c o n t r a c t  r e q u i r e d  
a d d i t i o n a l  o n s i t e  w o r k  t o  b e  p e r f o r m e d  d u r i n g  t h e  b a s i c  
c o n t r a c t  p e r i o d  o n  a c o s t - p l u s - f i x e d - f e e  b a s i s .  The  
m o d i f i c a t i o n  c o n t a i n e d  u n p r i c e d  o p t i o n  c l a u s e s  w h i c h  g a v e  
NASA t h e  o p t i o n  t o  r e q u i r e  a d d i t i o n a l  o n s i t e  p e r f o r m a n c e  i n  
1 - y e a r  i n c r e m e n t s  t o  c o i n c i d e  w i t h  t h e  o p t i o n  y e a r s  o f  
L e - G a l s '  o r i g i n a l  c o n t r a c t  f o r  o f f s i t e  word  p r o c e s s i n g  
s e r v i c e s .  I n  o t h e r  w o r d s ,  a f t e r  m o d i f i c a t i o n ,  L e - G a l s  a n d  
NASA h a d  a c o n t r a c t  w h i c h  h a d  two d i s t i n c t  work  
r e q u i r e m e n t s - - o f f s i t e  a n d  o n s i t e  s e r v i c e s - - a n d  e a c h  work  
r e q u i r e m e n t  c o u l d  b e  e x t e n d e d  by e x e r c i s e  of t h a t  p a r t i c u l a r  
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c o n t r a c t  r e q u i r e m e n t ' s  o p t i o n  c l a u s e .  The  u n p r i c e d  o p t i o n  
c l a u s e  f o r  t h e  o n s i t e  work  r e q u i r e m e n t  i n d i c a t e d  t h a t  a l l  
work  p e r f o r m e d  i n  o p t i o n  y e a r s  w o u l d  b e  p a i d  on  a c o s t -  
p l u s - a w a r d - f e e -  b a s i s  a n d  s t a t e d  t h a t  c o s t s  a n d  f e e s  f o r  s u c h  
work  w o u l d  b e  n e g o t i a t e d  p r i o r  t o  t h e  s t a r t  o f  each o p t i o n  
p e r i o d .  

On May 2 6 ,  t h e  c o n t r a c t i n g  o f f i c e r  g a v e  L e - G a l s  
p r e l i m i n a r y  n o t i c e  t h a t  NASA i n t e n d e d  t o  e x e r c i s e  i t s  
o p t i o n s  f o r  t h e  f i r s t  1 - y e a r  p e r i o d .  B e c a u s e  t h e  o p t i o n  
p r i c e s  for t h e  o f f s i t e  work  were s t a t e d  i n  t h e  c o n t r a c t ,  no  
n e g o t i a t i o n s  were n e c e s s a r y  f o r  t h a t  p o r t i o n  o f  t h e  
c o n t r a c t .  However ,  b e c a u s e  t h e  o p t i o n s  f o r  o n s i t e  work were 
u n p r i c e d ,  NASA a n d  Le-Gals b e g a n  n e g o t i a t i o n s  p r e l i m i n a r y  t o  
e x e r c i s e  o f  t h e  f i r s t  o p t i o n  f o r  o n s i t e  work ,  

On J u n e  2 0 ,  L e - G a l s  s u b m i t t e d  a p r o p o s a l  f o r  t h e  
o n s i t e  work  f o r  t h e  f i r s t  1 - y e a r  o p t i o n  p e r i o d .  A f t e r  
c e r t a i n  e r r o r s  were d i s c o v e r e d  a n d  c o r r e c t e d ,  L e - G a l s *  
i n i t i a l  p r o p o s a l  p r i c e ,  i n c l u d i n g  e s t i m a t e d  c o s t s  a n d  f e e ,  
w a s  c a l c u l a t e d  t o  b e  $ 4 6 3 , 1 3 7 .  The c o n t r a c t i n g  o f f i c e r  
e v a l u a t e d  t h e  p r o p o s a l  a n d  d e v e l o p e d  t h e  g o v e r n m e n t ' s  
e s t i m a t e ,  or n e g o t i a t i n g  p o s i t i o n ,  o f  $ 3 6 1 , 0 1 6  f o r  t h e  
r e q u i r e d  s e r v i c e s .  The  c o n t r a c t i n g  o f f i c e r  was c o n c e r n e d  
w i t h  s e v e r a l  a s p e c t s  o f  L e - G a l s '  p r o p o s a l .  I n  p a r t i c u l a r ,  
t h e  c o n t r a c t i n g  officer was c o n c e r n e d  w i t h  L e - G a l s *  p r o p o s e d  
G e n e r a l  a n d  A d m i n i s t r a t i v e  (G&A) e x p e n s e  r a t e  o f  7 9  p e r c e n t ,  
w h i c h  was t h e  same r a t e  L e - G a l s  h a d  u s e d  f o r  t h e  3-month 
b a s i c  p e r f o r m a n c e  p e r i o d  o f  t h e  c o n t r a c t .  NASA s o u g h t  a G & A  
c e i l i n g  r a t e  o f  no more  t h a n  6 0  p e r c e n t ,  a l o w e r  l a b o r  r a t e ,  
a n d  a l s o  s o u g h t  t o  b r e a k  t h e  1 - y e a r  o p t i o n  p e r i o d  i n t o  two 
6-month p e r i o d s  i n  o r d e r  t o  a l l o w  NASA t i m e  t o  work  t o w a r d s  
l o w e r i n g  t h e  G & A  r a t e  d u r i n g  t h e  s e c o n d  6-month  p e r i o d .  I n  
g e n e r a l ,  NASA c o n c l u d e d  t h a t  L e - G a l s '  p r o p o s e d  c o s t s  w o u l d  
h a v e  t o  b e  r e d u c e d  s u b s t a n t i a l l y  i n  o r d e r  t o  b e  a c c e p t e d .  
NASA h e l d  d i s c u s s i o n s  w i t h  L e - G a l s  b e t w e e n  J u l y  20 a n d  
J u l y  2 2 ,  t h e  f i n a l  d a y  o f  t h e  b a s e  c o n t r a c t  p e r i o d .  Among 
o t h e r  t h i n g s ,  L e - G a l s  r e j e c t e d  t h e  g o v e r n m e n t ' s  p r o p o s e d  
6-month e x t e n s i o n ,  L e - G a l s  o r a l l y  l o w e r e d  i t s  o f f e r  t o  
$ 3 8 3 , 2 0 8 ,  a n d  NASA r a i s e d  i t s  n e g o t i a t i n g  p o s i t i o n  t o  

. $ 3 7 1 , 1 3 3 .  
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Early on the afternoon of July 22, Le-Gals submitted a 
written final offer of $391,416. The contracting officer 
told Le-Gals that its proposed costs were still too high, 
that the option would not be exercised at that price, and 
that the requirement would be competed and final proposals 
would be accepted up until 4:30 p.m. Sometime during the 
morning of July 22, the contracting officer had contacted 
D-K and solicited a proposal for this requirement for 1 
year. D-K was performing similar type work for the Center 
and was believed by NASA to be the only other contractor 
which could provide the onsite services without an inter- 
ruption in services. D-K assured NASA that it could take 
over immediately i f  awarded the contract and offered to 
perform at a proposed cost plus fee of $268,895. Le-Gals 
telephoned the contracting officer and revised its final 
offer downward to $338,000. The contracting officer told 
Le-Gals that award would be made to D-K. However, Le-Gals 
again revised its final offer downward to $290,000. This 
last revision was not considered by the contracting officer 
because negotiations had already closed. Award was made to 
D-K under its already existing contract with NASA. 

Le-Gals contends that NASA should have considered the 
fact that Le-Gals is a woman-owned, small business and, 
therefore, should have accorded Le-Gals some kind of pref- 
erential treatment in this procurement. We disagree. We 
are aware that Executive Order No. 12138, 3 C . F . R .  5 393 
(19801, which sets out the government's policy regarding 
woman-owned businesses, requires, among other things, that 
federal executive agencies take affirmative action in 
support of women's business enterprises in the procurement 
area. However, neither Executive Order No. 12138 nor any 
federal procurement regulations of which we are aware 
mandate that women-owned, small businesses receive special 
consideration in any particular procurement. Such decisions 
are matters which are essentially within the discretion of 
the contracting agencies. -' See for example, Inlingua 
Schools of Languages, B-210937, Mar. 22, 1983, 83-1 C.P.D. 
1 293, in which w e  denied a protest contending that a 
particular procurement should have been set aside for small 
businesses; see also Navajo Food Products, Inc., B-203201, 
Jan. 27, 1982, 82-1 C.P.D. 1 60, wherein we stated that 
there is no law or regulation which requires an agency to 
structure its requirements to make awards to preferred firms 
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s u c h  a s  I n d i a n - o w n e d  f i r m s ,  smal l  b u s i n e s s e s ,  a n d  o t h e r  
m i n o r i t y - o w n e d  f i r m s .  A c c o r d i n g l y ,  t h i s  p o i n t  of t h e  
p r o t e s t  is w i t h o u t  meri t .  

Le-Gals  n e x t  c o n t e n d s  t h a t ,  b e c a u s e  its o r i g i n a l  
c o n t r a c t  w i t h  NASA was p r o c u r e d  a s  a s m a l l  b u s i n e s s / l a b o r  
s u r p l u s  a r ea  s e t - a i d e ,  t h e  p r e s e n t  r e q u i r e m e n t  f o r  o n s i t e  
word  p r o c e s s i n g  s e r v i c e s  s h o u l d  a l s o  h a v e  b e e n  p r o c u r e d  as a 
s m a l l  b u s i n e s s  s e t - a s i d e  p u r s u a n t  t o  D e f e n s e  A c q u i s i t i o n  
R e g u l a t i o n  (DAR) 5 1 - 7 0 6 . l ( f ) ,  r e p r i n t e d  i n  3 2  C.F.R. 
p t s .  1-39 ( 1 9 8 3 ) ,  a n d  c o r r e s p o n d i n g  NASA r e g u l a t i o n s .  

D A R  5 1 - 7 0 6 . l ( f )  p r o v i d e s  in p e r t i n e n t  p a r t :  

"Once a p r o d u c t  o r  s e r v i c e  h a s  b e e n  a c q u i r e d  
s u c c e s s f u l l y  by a c o n t r a c t i n g  o f f i c e  o n  t h e  b a s i s  
o f  a s m a l l  b u s i n e s s  s e t - a s i d e ,  a l l  f u t u r e  r e q u i r e -  
m e n t s  o f  t h a t  o f f i c e  f o r  t h a t  p a r t i c u l a r  p r o d u c t  
o r  s e r v i c e  n o t  s u b j e c t  t o  s i m p l i f i e d  s m a l l  p u r -  
c h a s e  p r o c e d u r e s  s h a l l  b e  a c q u i r e d  on t h e  b a s i s  o f  
a r e p e t i t i v e  s e t - a s i d e . "  ( E m p h a s i s  a d d e d . )  

W h i l e  t h e  D A R  d o e s  n o t  a p p l y  t o  NASA, t h i s  e x a c t  same 
p r o v i s i o n  h a s  b e e n  i n c o r p o r a t e d  i n t o  s e c t i o n  1.706-1 of  t h e  
NASA P r o c u r e m e n t  R e g u l a t i o n ,  r e p r i n t e d  i n  4 1  C.F .R.  ch .  1 8 ,  
p t s .  1 -52 ,  v o l .  1 ( 1 9 8 3 1 ,  as  amended.  

U n d e r  t h e  e x p r e s s  terms o f  t h e  a b o v e - q u o t e d  
r e g u l a t i o n s ,  r e p e t i t i v e  s e t - a s i d e s  a r e  m a n d a t e d  o n l y  w h e r e  
t h e  same c o n t r a c t i n g  o f f i c e  h a s  p r e v i o u s l y  p r o c u r e d  t h e  
p a r t i c u l a r  s e r v i c e  by s e t - a s i d e .  Here, NASA h a d  o r i g i n a l l y  
s e t  a s i d e  a p r o c u r e m e n t  w h i c h  c a l l e d  f o r  o f f s i t e  word  
p r o c e s s i n g  s e r v i c e s  o n l y ,  w h i c h  r e s u l t e d  i n  a w a r d  o f  
c o n t r a c t  No. NAS3-23550 t o  L e - G a l s .  The  o n s i t e  s e r v i c e s  
were a d d e d  to L e - G a l s '  c o n t r a c t  on a s o l e - s o u r c e  b a s i s .  
T h e r e f o r e ,  e v e n  t h o u g h  t h e  o n s i t e  s e r v i c e s  were a d d e d  by 
amendment  t o  a c o n t r a c t  w h i c h  h a d  b e e n  a s m a l l  b u s i n e s s  
s e t - a s i d e ,  t h e  o n s i t e  s e r v i c e s  t h e m s e l v e s  h a d  n o t  b e e n  t h e  
s u b j e c t  o f  a p r i o r  s e t - a s i d e .  F u r t h e r m o r e ,  t h e  p r i o r  s e t -  
a s i d e  f o r  o f f s i t e  s e r v i c e s  r e s u l t e d  i n  a f i r m ,  f i x e d - p r i c e  
c o n t r a c t  w i t h  Le-Gals w h i c h  was i n i t i a l l y  w o r t h  o n l y  $ 1 4 , 9 5 4  
f o r  t h e  b a s i c  l - y e a r  p e r i o d  w h i l e  t h e  m o d i f i c a t i o n  f o r  
o n s i t e  s e r v i c e s  f o r  t h e  l a s t  3 m o n t h s  o f  t h e  l - y e a r  b a s e  
c o n t r a c t  p e r i o d  a m o u n t e d  t o  $ 9 3 , 5 1 7 .  T h u s ,  t h e  p a r t i c u l a r  
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s e r v i c e s  r e q u i r e d  u n d e r  t h e  s e t - a s i d e  d i f f e r e d  f r o m  t h e  
s e r v i c e s  w h i c h  were a d d e d  by m o d i f i c a t i o n  b e c a u s e :  (1) t h e  
s e t - a s i d e  r e q u i r e d  o f f s i t e  s e r v i c e s  and  t h e  m o d i f i c a t i o n  
r e q u i r e d  o n s i t e  s e r v i c e s ,  a n d  (2) t h e  o n s i t e  r e q u i r e m e n t  w a s  
a p p r o x i m a t e l y  25 t imes  g r e a t e r  in m a g n i t u d e  t h a n  t h e  o f f s i t e  
r e q u i r e m e n t .  I n  t h e s e  c i r c u m s t a n c e s ,  w e  c o n c l u d e  t h a t  NASA 
w a s  n o t  r e q u i r e d  t o  s e t  a s i d e  t h e  i n s t a n t  r e q u i r e m e n t  f o r  
o n s i t e  word p r o c e s s i n g  s e r v i c e s  t o  s m a l l  b u s i n e s s e s  u n d e r  
t h e  a b o v e  r e g u l a t i o n s :  
B-214805, J u l y  30, 1984, 63 Comp. Gen. , 84-2 C.P.D. 

See E a s t e r n  Trans -Was te  Corp . ,  

1 1 2 6 .  T h e r e f o r e ,  w e  deny  t h e  p r o t e s t  on t h i s  i s s u e .  

The t h i r d  i s s u e  r a i s e d  by L e - G a l s  c o n c e r n s  t h e  
a l l e g a t i o n  t h a t  NASA d i d  n o t  i n f o r m  Le-Gals t h a t  i t  w a s  i n  
c o m p e t i t i o n  w i t h  D-K u n t i l  J u l y  22, t h e  v e r y  day  Le-Gals1 
c o n t r a c t  f o r  o n s i t e  word p r o c e s s i n g  was t o  e x p i r e .  L e - G a l s  
a r g u e s  t h a t  i t  s h o u l d  h a v e  b e e n  g i v e n  p r i o r  n o t i c e  of NASA's 
i n t e n t  t o  n e g o t i a t e  w i t h  a n o t h e r  f i r m  a n d  t h a t  NASA's nego-  
t i a t i o n s  w i t h  D-K a f t e r  c o m p l e t i o n  of n e g o t i a t i o n s  w i t h  
L e - G a l s  amoun ted  t o  a n  i m p r o p e r  a u c t i o n .  L e - G a l s  c o n t e n d s  
t h a t  i t  w a s  n o t  g i v e n  a n  o p p o r t u n i t y  t o  r e v i s e  i t s  p r o p o s a l  . 

t o  r e s p o n d  t o  t h e  n e g o t i a t i o n s  d u e  t o  t h e  u n r e a s o n a b l y  s h o r t  
t i m e  b e t w e e n  n o t i c e  o f  c o m p e t i t i o n  and  the' t i m e  s e t  f o r  
s u b m i s s i o n  of f i n a l  p r o p o s a l s  l a t e r  t h a t  same day .  

The c h r o n o l o g y  s e t  o u t  a b o v e  c l e a r l y  shows t h a t  Le-Gals 
was g i v e n  n o t i c e  o f  NASA's r e q u i r e m e n t  f o r  o n s i t e  word 
p r o c e s s i n g  f o r  t h e  p e r i o d  f r o m  J u l y  22, 1983, t o  J u l y  21, 
1984, by l e t t e r  of F e b r u a r y  24. B e c a u s e  Le-Gals  d i d  n o t  
a d e q u a t e l y  r e s p o n d  t o  t h e  F e b r u a r y  24 s o l i c i t a t i o n  f o r  a 
p r o p o s a l  f o r  t h e  o p t i o n  p e r i o d ,  i t  was n e c e s s a r y  f o r  Le-Gals 
a n d  NASA t o  n e g o t i a t e  e s t i m a t e d  c o s t s  p l u s  f e e  b e f o r e  t h e  
o p t i o n  c o u l d  b e  awarded .  T h e s e  n e g o t i a t i o n s  b e g a n  a t  t h e  
l a t e s t  on J u n e  20 when L e - G a l s  s u b m i t t e d  i t s  p r o p o s a l  for 
t h e  o p t i o n  p e r i o d .  D i s c u s s i o n s  were h e l d  b e t w e e n  NASA and  
Le-Gals  b e t w e e n  J u l y  20 a n d  22 when t h e  p a r t i c i p a n t s  r e a c h e d  
an  i m p a s s e  g e n e r a l l y  c o n c e r n i n g  t h e  t o t a l  p r o p o s e d  c o s t  p l u s  
f e e  t o  b e  p a i d  by t h e  g o v e r n m e n t .  A t  t h a t  p o i n t ,  t h e  con-  
t r a c t i n g  o f f i c e r  t o l d  Le-Gals  t h a t  a p r o p o s a l  would  b e  
s o l i c i t e d  f r o m  D-K a n d  t h a t  f i n a l  p r o p o s a l s  would  be  
a c c e p t e d  up  u n t i l  4:30 p.m. t h a t  same day .  When f i n a l  
p r o p o s a l s  were s u b m i t t e d ,  D-K was l o w e r  i n  t o t a l  c o s t s  p l u s  
f e e  by o v e r  $69,000. A f t e r  n e g o t i a t i o n s  were c l o s e d ,  
L e - G a l s  a t t e m p t e d  t o  r e v i s e  i t s  p r o p o s a l  downward t o  
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$290,000, but even this offer was still higher than D-K's 
offer by over $21,000. Accordingly, award was made to D-K 
on the next business day on the basis of its lower total 
costs plus fee. 

We do not agree with the protester's characterization 
of the contracting officer's actions in this procurement as 
a prohibited auction. In reality, it appears that NASA 
negotiated in good faith with Le-Gals in an attempt to 
extend performance for 1 year under the option clause of the 
original contract. Once negotiations between NASA and 
Le-Gals broke down under the original contract, the con- 
tracting officer told Le-Gals that it had a final oppor- 
tunity to submit a proposal in competition with D-K. There 
is no evidence that NASA told D-K what price would have to 
be offered to be considered or what price had been offered 
by Le-Gals. Furthermore, the contracting officer made only 
one request for a best and final offer once it was deter- 
mined that both Le-Gals and D-K would compete for award. It 
was Le-Gals which attempted to make another lower offer 
after the time set for receipt of final offers. - See System 
Development Corporation and International Business Machines, 
B-204672, Mar. 9, 1982, 82-1 C.P.D. 1 218, and cases cited, 
for discussion of prohibited auction techniques. 

When the contracting officer realized that negotiations 
with Le-Gals had reached an impasse, the contracting officer 
decided to try to place the onsite word processing require- 
ment with D-K as a modification to an existing contract 
D-K already had with NASA for similar services. The 
contracting officer determined that a noncompetitive award 
to D-K was justified on the basis of urgency because 
Le-Gals' contract for these services was going to expire 
within 1 day, there was a "pressing need" for such services, 
and because the time constraints would not allow a full 
competitive procurement to be conducted. We note that a 
contract may be negotiated on the basis of public exigency 
whenever urgency requires an immediate purchase regardless 
of whether the urgent situation should have been foreseen by 
the contracting agency. Alton Iron Works, Inc., B-179212, 
Mar. 6, 1974, 74-1 C.P.D. 1 121; see also International 
Business Services, Inc., B-209279.2, Feb. 8, 1983, 83-1 

-- 
C.P.D. 1 142, and cases cited therein. 
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Due t o  t h e  e x t r e m e l y  s h o r t  p e r i o d  o f  t i m e  l e f t  b e f o r e  
p e r f o r m a n c e  was n e c e s s a r y ,  w e  f i n d  t h a t  a n e g o t i a t e d  p r o -  
c u r e m e n t  on  a n  a c c e l e r a t e d  b a s i s  was a p p r o p r i a t e .  = 
I n t e r n a t i o n a l - B u s i n e s s  S e r v i c e s ,  IIIC., B-209279.2 ,  s u p r a .  
The  c o n t r a c t i n g  o f f i c e r  c o n d u c t e d  t h o r o u g h  n e g o t i a t i o n s  
w i t h  L e - G a l s  u n d e r  t h e  o p t i o n  c l a u s e  o f  i t s  o r i g i n a l  c o n -  
t r a c t ,  n o t i f i e d  L e - G a l s  t h a t  a l i m i t e d  c o m p e t i t i o n  w o u l d  b e  
h e l d  a n d  t h a t  i t  c o u l d  make a f i n a l  o f f e r ,  a n d  s o l i c i t e d  a n  
o f f e r  f r o m  D-K.  We f a i l  t o  see  how L e - G a l s  was p r e j u d i c e d  
by t h e s e  a c t i o n s  s i n c e  L e - G a l s  h a d  h a d  s e v e r a l  d i s c u s s i o n s  
w i t h  NASA a n d  t h e  d e f i c i e n c i e s  i n  i t s  p r o p o s a l s  h a d  b e e n  
p o i n t e d  o u t  e v e n  b e f o r e  D-K w a s  a l l o w e d  a c h a n c e  t o  
c o m p e t e .  M o r e o v e r ,  L e - G a l s  knew b e f o r e  i t  s u b m i t t e d  a f i n a l  
p r o p o s a l  t h a t  i t s  e s t i m a t e d  c o s t s  were t h e  m a i n  t h i n g  w h i c h  
h a d  p r e v e n t e d  NASA f r o m  e x e r c i s i n g  t h e  o p t i o n  u n d e r  Le-Gals' 
o r i g i n a l  c o n t r a c t .  See Canon U.S.A., I n c . ,  B-213554,  
Aug. 2 0 ,  1 9 8 4 ,  84-2 C . P . D .  1 - a t  5 ;  S w i n t e c  C o t p o r a t i o n ,  
Canon U.S.A., I n c . ,  O l y m p i a  USA, I n c . ,  G u e r n s e y  O f f i c e  
P r o d u c t s ,  B-212395.2 et e., Apr .  2 4 ,  1 9 8 4 ,  84-1 C.P.D. 
1 466 a t  11; I n t e r n a t i o n a l  B u s i n e s s  S e r v i c e s ,  I n c . ,  
B-209279.2 ,  s u p r a .  N o t w i t h s t a n d i n g  t h e  s h o r t  p r o p o s a l  
p r e p a r a t i o n  t ime ,  D-K o f f e r e d  a n  a c c e p t a b l e  p r o p o s a l  a t  a 
s u b s t a n t i a l l y  l o w e r  e s t i m a t e d  c o s t  p l u s  f e e  t h a n  d i d  
Le-Gals .  I n  v i e w  o f  t h e  much l o w e r  o f f e r  made by D-K a n d  
t h e  u n u s u a l  c i r c u m s t a n c e s  p r e s e n t e d  a b o v e ,  w e  f i n d  no  
p r e j u d i c e  t o  L e - G a l s  a n d  w e  d o  n o t  o b j e c t  t o  t h e  a w a r d  of 
t h i s  1 - y e a r  r e q u i r e m e n t  t o  D-K u n d e r  i t s  a l r e a d y  e x i s t i n g  
c o n t r a c t .  A c c o r d i n g l y ,  t h e  p r o t e s t  i s  d e n i e d  o n  t h i s  p o i n t .  

C o n c e r n i n g  L e - G a l s '  c o n t e n t i o n  t h a t  i t s  o f f e r  was 
a p p r o x i m a t e l y  $ 1 0 0 , 0 0 0  l e s s  t h a n  D - K ' s  o f f e r ,  t h u s  e n t i t l i n g  
L e - G a l s  t o  t h e  a w a r d ,  t h e  f a c t s  as  shown a b o v e  d o  n o t  s u p -  
p o r t  t h i s  a r g u m e n t .  T h e r e f o r e ,  b e c a u s e  D-K's o f f e r  was 
s i g n i f i c a n t l y  l o w e r  t h a n  Le-Gals '  o f f e r ,  w e  d e n y  t h e  p r o t e s t  
on t h i s  i s s u e .  

F i n a l l y ,  Le-Gals r a i s e d  a number  o f  new i s s u e s  
( e n u m e r a t e d  a b o v e )  i n  a s e c o n d  p r o t e s t  l e t t e r  i t  f i l e d  i n  
o u r  O f f i c e  on S e p t e m b e r  2 ,  1983 .  B e c a u s e  t h e s e  i s s u e s  a r e  
e n t i r e l y  new r a t h e r  t h a n  m e r e l y  s u p p o r t i n g  a r g u m e n t s  f o r  t h e  
i s s u e s  r a i s e d  i n  L e - G a l s '  i n i t i a l  p r o t e s t  f i l e d  o n  J u l y  2 9 ,  
t h e s e  l a t e r - r a i s e d  b a s e s  f o r  p r o t e s t  m u s t  i n d e p e n d e n t l y  
s a t i s f y  o u r  t i m e l i n e s s  r e q u i r e m e n t s .  See Compucorp ,  
8 - 2 1 2 5 3 3 ,  May 2 2 ,  1 9 8 4 ,  84-1  C.P.D. 1 536 a t  6.  Our  B i d  
P r o t e s t  P r o c e d u r e s  r e q u i r e  t h a t  a p r o t e s t  b e  f i l e d  w i t h i n  
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10 w o r k i n g  d a y s  a f t e r  t h e  b a s i s  f o r  p r o t e s t  i s  known. 
4 C.F.R. P 2 1 . 2 ( b ) ( 2 )  ( 1 9 8 3 ) .  A l l  o f  t h e s e  l a t e r - r a i s e d  
i s s u e s  c o n c e r n  a l l e g e d l y  i m p r o p e r  a c t i o n s  on  t h e  p a r t  o f  
NASA w h i c h  t o o k  p l a c e  d u r i n g  t h e  n e g o t i a t i o n s  b e t w e e n  NASA 
a n d  b o t h  o f f e r o r s  o r  i n  t h e  e v a l d a t i o n  p r o c e s s .  However ,  
L e - G a l s  d i d  n o t  r a i s e  t h e s e  i s s u e s  u n t i l  more  t h a n  5 w e e k s  
a f t e r  t h e  c o n t r a c t  was a w a r d e d  t o  D-K a n d  more  t h a n  4 w e e k s  
a f t e r  i t  f i l e d  i t s  i n i t i a l  p r o t e s t  l e t t e r .  M o r e o v e r ,  
L e - G a l s  h a s  n o t  shown t h a t  a n y  i n t e r v e n i n g  e v e n t  ( f o r  
e x a m p l e ,  a d e b r i e f i n g  c o n f e r e n c e )  o c c u r r e d  b e t w e e n  i t s  
i n i t i a l  p r o t e s t  f i l i n g  a n d  i t s  s u b s e q u e n t  s u p p l e m e n t a l  p r o -  
t e s t  w h i c h  r e v e a l e d  t h e s e  b a s e s  f o r  p r o t e s t  f o r  t h e  f i r s t  
t i m e .  T h e r e f o r e ,  w e  d i s m i s s  t h e s e  i s s u e s  a s  u n t i m e l y .  
C e m p u c o r p ,  B-212533,  s u p r a  a t  6 ;  T r a n s i a c  C o r p o r a t i o n ,  
B-210168 , .May  2 3 ,  1 9 8 3 ,  83-1 C.P.D. 7 554  a t  6. 

I n  v i e w  o f  t h e  a b o v e ,  w e  n e e d  n o t  c o n s i d e r  L e - G a l s '  
c l a i m  f o r  p r o p o s a l  p r e p a r a t i o n  c o s t s .  

A c c o r d i n g l y ,  w e  d e n y  t h e  
in p a r t .  

p r o t e s t  i n  p a r t  a n d  d i s m i s s  i t  

Comp t r o 1 l e u G q ' n e  r a 1 
o f  t h e  U n i t e d  S t a t e s  




