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DIQEOT: 

P r o t e s t  con tend ing  t h a t  a procurement should  
be r e s o l i c i t e d  because t h e  protester d i d  n o t  
r e c e i v e  a copy o f  t h e  i n v i t a t i o n  f o r  b i d s  
u n t i l  a f t e r  b i d  opening  is denied .  The 
p r o t e s t e r  h a s  n o t  shown a d e l i b e r a t e  attempt 
by t h e  agency t o  e x c l u d e  i t  from t h e  compe- 
t i t i o n  and t h e  adequacy of c o m p e t i t i o n  and 
r e a s o n a b l e n e s s  o f  t h e  p r i c e s  o b t a i n e d  is n o t  
i n  issue. 

Spede Tool Manufactur ing Company protests t h e  fa i l -  
u r e  o f  t h e  Department of t h e  Navy t o  send it a t i m e l y  
copy of i n v i t a t i o n  f o r  b i d s  (IFB) No. N00406-84-8-0036 
f o r  g r i n d i n g  wheels  and to  ex tend  t h e  b i d  opening  d a t e .  
S p e d e ' s  p r o t e s t  was submi t t ed  by i t s  r e p r e s e n t a t i v e  i n  
Washington, D.C., who asserts t h a t  f o u l  p l a y  and g r o s s  
n e g l i g e n c e  by t h e  Navy p reven ted  Spede from competing. 
W e  deny t h e  p r o t e s t .  

The r e c o r d  shows t h a t  Spede had b i d  f o r  p r e v i o u s  
g r i n d i n g  w h e e l  r e q u i r e m e n t s ,  had made i n q u i r i e s  t o  t h e  
Navy w i t h  r e s p e c t  t o  t h e  p r o t e s t e d  procurements ,  had 
asked t o  be p l a c e d  o n  t h e  b i d d e r ' s  l i s t ,  b u t  was n o t  
among t h e  1 3  companies t h a t  r e c e i v e d  t h e  IFB when it was 
i s s u e d  on  J a n u a r y  26, 1984. The r e q u i r e m e n t ,  however, 
was synops ized  i n  t h e  Commerce B u s i n e s s  Da i ly  o n  Febru- 
a r y  8 ,  and on Februa ry  9 t h e  p r o t e s t e r  wrote t h e  Navy 
r e q u e s t i n g  a copy of t h e  I F B .  Although e v e n t u a l l y  t w o  
c o p i e s  of t h e  b i d  package were mai led  t o  Spede, t h e  f i r s t ,  
mai led  on Februa ry  1 7 ,  was n o t  r e c e i v e d  u n t i l  February  29 
and b o r e  an incorrect z i p  code,  B ids  were opened on 
February  28. 

Even though d e l a y  i n  r e c e i v i n g  t h e  b id  package 
p reven ted  Spede from b i d d i n g ,  it is w e l l  s e t t l e d  t h a t  a 
procurement  w i l l  n o t  be  d i s t u r b e d  even when a p a r t i c u l a r  
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f i r m  h a s  b e e n  d e n i e d  a n  o p p o r t u n i t y  t o  b i d ,  p r o v i d e d  t h a t  
t h e  a g e n c y  d i d  n o t  d e l i b e r a t e l y  a t tempt  t o  e x c l u d e  t h e  f i r m  
from b i d d i n g  and t h a t  a d e q u a t e  c o m p e t i t i o n  and r e a s o n a b l e  
pr ices  a re  o b t a i n e d .  UPCO Lock and S a f e  S e r v i c e ,  B-213107, 
oct. 4 ,  1983 ,  83-2 CPD ir 425. 

Spede does n o t  c h a l l e n g e  t h e  adequacy  o f  t h e  com- 
p e t i t i o n  o r  t h e  r e a s o n a b l e n e s s  of t h e  prices o b t a i n e d .  
However, Spede  h a s  o f f e r e d  a n  a f f i d a v i t  r e g a r d i n g  a Febru-  
a r y  24 t e l e p h o n e  c o n v e r s a t i o n  w i t h  t h e  c o n t r a c t  n e g o t i a t o r  
t h a t  Spede  s a y s  proves bad f a i t h .  Accord ing  to Spede ,  i t  
r e q u e s t e d  a copy of t h e  s o l i c i t a t i o n  and t h e  n e g o t i a t o r  
" s p o n t a n e o u s l y  and u n e q u i v o c a l l y "  promised to  e x t e n d  b i d  
o p e n i n g  t o  March 8 so Spede  would have  a n  o p p o r t u n i t y  to 
s u b m i t  a b i d .  Spede  l a b e l s  as  u n t r u e  a n  a f f i d a v i t  f i l e d  by 
t h e  n e g o t i a t o r ,  i n  which  s h e  s a y s  s h e  d i d  n o t  t e l l  Spede 
t h a t  b i d  o p e n i n g  would be  p o s t p o n e d  b u t  t h a t  s h e  would see 
w h e t h e r  pos tponemen t  was possible .  

Spede  a l so  says  t h e  n e g o t i a t o r  h a s  m i s r e p r e s e n t e d  t h e  
t i m e  s h e  i n i t i a t e d  a t e l e p h o n e  c a l l  t o  Spede  o n  t h e  d a y  of 
b i d  o p e n i n g .  Accord ing  t o  t h e  n e g o t i a t o r ,  s h e  was u n a b l e  
to  d i s c u s s  pos tponemen t  of b i d  o p e n i n g  w i t h  t h e  c o n t r a c t i n g  
o f f i ce r  u n t i l  t h e  morn ing  of t h e  d a y  s c h e d u l e d  for  b i d  
o p e n i n g .  She  says t h a t  s h e  t r ied  t o  c a l l  Spede  a n  h o u r  
b e f o r e  t h e  t i m e  s c h e d u l e d  f o r  b i d  o p e n i n g  t o  a d v i s e  t h a t  
f i r m  of t h e  c o n t r a c t i n g  o f f i c e r ' s  d e c i s i o n  t o  p r o c e e d .  
Spede  s a y s  t h e  c a l l  was n o t  r e c e i v e d  u n t i l  22 m i n u t e s  
a f t e r  t h e  s c h e d u l e d  b i d  o p e n i n g  t i m e .  

Before w e  c a n  c o n c l u d e  t h a t  t h e  agency  a c t e d  i n  bad 
f a i t h ,  t h e r e  m u s t  b e  u n d e n i a b l e  p r o o f  o f  a m a l i c i o u s  and 
s p e c i f i c  i n t e n t  t o  i n j u r e  t h e  p r o t e s t e r .  Boone, Young & 
Associates, I n c . ,  B-199540.3, Nov. 1 6 ,  1982 ,  82-2  CPD 
'11 443. Moreover ,  b e c a u s e  a p r o t e s t e r  b e a r s  t h e  b u r d e n  o f  
p r o o f ,  w e  have  f r e q u e n t l y  n o t e d  t h a t  where  t h e  o n l y  
e v i d e n c e  c o n c e r n i n g  a f a c t  i s  t h e  c o n f l i c t i n g  s ta tements  of 
t h e  protester  and t h e  a g e n c y ,  t h e  i s s u e  s h o u l d  be r e s o l v e d  
i n  f a v o r  of t h e  a g e n c y . -  Alchemy, I n c . ,  8-207954, J a n .  1 0 ,  
1 9 8 3 ,  83-1 CPD ?I 18. 

W e  do n o t  agree t h a t  t h e  r e c o r d  i n  t h i s  case e s t a b -  
l i s h e s  bad f a i t h .  We t h i n k  i t  i m p r o b a b l e  t h a t  t h e  
n e g o t i a t o r  would have  made a c a t e g o r i c a l  p r o m i s e  to  
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postpone bid opening since, as the Navy points out, she did 
not nave authority to make such a decision. The contract- 
ing officer affirms that the negotiator brought the ques- 
tion of a postponement to his attention as she says she had 
indicated she would. Moreover, the report indicates that 
it was the contracting officer who decided not to extend 
the time for bid opening after it was found that a bid 
package had been sent to Spede on February 17 in response 
to the firm's February 9 letter. Spede had not mentioned 
the letter during the February 24 telephone conversation 
and the contracting officer concluded that Spede should 
have received the bid package sent on February 17 in 
sufficient time to respond. 

Concerning the contract negotiator's call to advise 
Spede of the contracting officer's decision, it is evident 
that the call was placed as a courtesy to Spede, to inform 
that firm of the decision. It seems to us that the exact 
time the call was made is irrelevant to our decision since 
the contract negotiator learned only later that day, in a 
subsequent call, that Spede had not received the package - 

mailed on February 17. , .  

With respect to the propriety of the contracting 
officer's decision not to postpone bid opening, it is well 
established that the decision to extend or not to extend a 
bid opening date lies within the sound discretion of the 
contracting officer. 
B-208922, Oct. 28, 1982, 82-2 CPD 11 389; Baird Corporation, 
B-210136, Dec. 20, 1982, 82-2 CPD 1 556. We think the 
contracting officer's decision in this regard was 
reasonable, based on what he, knew at the time. The record 
shows that mailing was handled by other personnel, and 
neither the contracting officer nor the negotiator could 
have known that the zip code on the bid package mailed to 
Spede on July 17 was erroneous. 

- See Argus Manufacturing Corp., 

The protest is denied. 

Comptroller Genera 1 
I of the United States 
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