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MAfTER OF: Schlegel Associates, Inc. 

DIGEST: 

1. GAO need not consider whether procuring activity 
incorrectly rejected protester's bid for failure 
to acknowledge an amendment where bid was 
otherwise nonresponsive. 

2. Bid proposing equal product in response to brand 
name or equal solicitation is nonresponsive 
because it failed to include sufficient descrip- 
tive data to establish that product met on-e of 
the salient characteristics specified in the 
s o  licit a tion . 

3 .  Protest which is not filed within 10 working 
days after protester knew of its basis for 
protest is untimely under 4 C.F.R. § 21.2(b)(2) 
and will not be considered. .. 

Schlegel Associates, Inc. (SAI), protests the rejection 
of its low bid as nonresponsive for failure to acknowledge 
receipt of amendment No. 1 under invitation for bids (IFB) 
No. 8 3 0 4 9 ( E )  issued by the Food and Drug Administration 
(FDA), Rockville, Maryland. SA1 contends that the amendment 
is immaterial and that the failure to acknowledge receipt 
was not a proper ground on which to reject the bid. How- 
ever, it is not necessary for us to address this issue 
because the bid was otherwise nonresponsive. 

The IFB solicited bids for a Varian model 6 0 0 0  gas 
chromatograph with a model 1 1 0 7 5  injector or equal and 
listed the salient characteristics of the brand name model 
which an equal product was required to meet. The IFB also 
required descriptive literature to show product equality and 
cautioned bidders that the agency would not be responsible 
for locating any information which is not identified in the 
bid or reasonably available. Among the salient characteris- 
tics, the I F B  specified a nickel 6 3  capture detector with 
pneumatic and electronic components. 

SA1 offered the Spectra-Physics model 7100 gas 
chromatograph and the Tri-Vector model 2000 chromatography 
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t a  s y s t e m  as  a n  " e q u a l "  p r o d u c t .  FDA t e c h n i c a l  e x p e r t s  
a l u a t e d  SAI's e q u a l  b i d  a n d  f o u n d  t h a t  t h e  d e s c r i p t i v e  
t e r a t u r e  f u r n i s h e d  f a i l e d  t o  e s t a b l i s h  t h a t  t h e  e q u i p m e n t  

m e t  t h e  n i c k e l  c a p t u r e  d e t e c t o r  c h a r a c t e r i s t i c .  T h e r e f o r e ,  
F D A  c o n s i d e r s  t h e  S A 1  b i d  t o  b e  n o n r e s p o n s i v e  o n  t h i s  b a s i s  
a s  w e l l .  S A 1  r e s p o n d s  t h a t  t h e  e q u i p m e n t  o f f e r e d  meets a l l  
r e q u i r e d  s p e c i f i c a t i o n s .  

To b e  r e s p o n s i v e  t o  a b r a n d  name o r  e q u a l  s o l i c i t a t i o n ,  
a b i d  o f f e r i n g  a n  e q u a l  p r o d u c t  m u s t  c o n t a i n  s u f f i c i e n t  
d e s c r i p t i v e  l i t e r a t u r e  t o  p e r m i t  t h e  c o n t r a c t i n g  a c t i v i t y  t o  
a s ses s  w h e t h e r  t h e  e q u a l  p r o d u c t  p o s s e s s e s  e a c h  s a l i e n t  
c h a r a c t e r i s t i c  s p e c i f i e d  i n  t h e  s o l i c i t a t i o n .  I t  i s  n o t  
e n o u g h  t h a t  t h e  b i d d e r  b e l i e v e s  h i s  p r o d u c t  i s  e q u a l  o r  
makes a b l a n k e t  s t a t e m e n t  t h a t  a l l  s a l i e n t  c h a r a c t e r i s t i c s  
a r e  m e t .  R a t h e r ,  w e  h a v e  h e l d  t h a t  t h e  r e s p o n s i v e n e s s  o f  a n  
e q u a l  b i d  d e p e n d s  on  t h e  c o m p l e t e n e s s  o f  t h e  i n f o r m a t i o n  
s u b m i t t e d  o r  r e a s o n a b l y  a v a i l a b l e .  C l e a r r  C o r p . ,  B - 2 0 8 9 2 9 ,  
J u n e  2 1 ,  1 9 8 3 ,  8 3 - 2  C . P . D .  1 8 .  

Here, t h e  s t a n d a r d  c o m m e r c i a l  l i t e r a t u r e  f u r n i s h e d  w i t h  
S A I ' s  b i d  d o e s  n o t  s p e c i f y  t h a t  t h e  m o d e l  o f f e r e d  c o n t a i n s  
t h e  r e q u i r e d  n i c k e l  c a p t u r e  d e t e c t o r .  W i t h  r e s p e c t  t o  
d e t e c t o r s ,  t h e  l i t e r a t u r e  g e n e r a l l y  p r o v i d e s  t h a t  e a c h  
d e t e c t o r  i s  s t a t e  o f  t h e  a r t ,  b u t  f a i l s  t'o i n c l u d e  a n y  
i n f o r m a t i o n  o n  t h e  d e s i r e d  d e t e c t o r .  T h e r e f o r e ,  w e  a g r e e  
w i t h  t h e  F D A  t h a t  S A I ' s  b i d  i s  n o n r e s p o n s i v e  b e c a u s e  i t  
f a i l e d  t o  i n c l u d e  s u f f i c i e n t  d e s c r i p t i v e  m a t e r i a l  t o  
e s t a b l i s h  t h a t  t h i s  s a l i e n t  c h a r a c t e r i s t i c  w o u l d  b e  met. 

S A 1  a l s o  p o i n t s  o u t  t h a t  t h e  c o v e r  l e t t e r  t o  amendment  
No. 1 r e f e r r e d  t o  t h i s  f o r m a l l y  a d v e r t i s e d  p r o c u r e m e n t  a s  
n e g o t i a t e d  a n d  t h a t  t h e  b i d  r e j e c t i o n  l e t t e r  w h i c h  F D A  s e n t  
S A 1  s t a t e s  t h a t  b i d  o p e n i n g  t o o k  p l a c e  o n  t h e  d a t e  s p e c i f i e d  
i n  t h e  I F B  a s  i s s u e d  r a t h e r  t h a n  amended .  S A 1  t h u s  
c o n c l u d e s  t h a t  t h i s  p r o c u r e m e n t  was c o n d u c t e d  i m p r o p e r l y .  

The  FDA e x p l a i n s  t h a t  t h e  a b o v e  i n c o n s i s t e n c i e s  were 
t h e  r e s u l t  o f  c l e r i c a l  e r r o r s  a n d  t h a t  b i d  o p e n i n g  d i d ,  i n  
f a c t ,  t a k e  p l a c e  o n  t h e  d a t e  s p e c i f i e d  i n  t h e  amended  I F B  i n  
a c c o r d a n c e  w i t h  t h e  r e g u l a t i o n s  g o v e r n i n g  f o r m a l l y  a d v e r -  
t i s e d  p r o c u r e m e n t s .  

I n  a n y  e v e n t ,  S A I ' s  p r o t e s t  c o n c e r n i n g  t h i s  m a t t e r  i s  
u n t i m e l y .  Our  B i d  P r o t e s t  P r o c e d u r e s  r e q u i r e  t h a t  p r o t e s t s  
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be  r e c e i v e d  i n  o u r  O f f i c e  o r  t h e  c o n t r a c t i n g  a g e n c y  w i t h i n  
10 w o r k i n g  d a y s  a f t e r  t h e  b a s i s  o f  p r o t e s t  is known.  4 
C.F.R. 5 2 1 , 2 ( b ) ( 2 )  ( 1 9 8 3 ) .  S e e  S e r v i c e  a n d  S a l e s ,  I n c . ,  
B-212850,  O c t o b e r  11,  1 9 8 3 ,  8 3 - 2  C . P . D .  1 439. Here, a t  t h e  
v e r y  l a t e s t ,  SA1 knew o f  i t s  b a s i s  f o r  p r o t e s t  u p o n  r e c e i p t  
o f  FDA's l e t t e r  r e j e c t i n g  t h e  b i d  w h i c h ,  as  n o t e d  a b o v e ,  l e d  
SA1 t o  b e l i e v e  t h a t  t h e  p r o c u r e m e n t  was c o n d u c t e d  i m p r o p -  
e r l y .  H o w e v e r ,  S A 1  d i d  n o t  p r o t e s t  t h i s  m a t t e r  u n t i l  more  
t h a n  6 w e e k s  a f t e r  t h a t  l e t t e r  was m a i l e d ,  A c c o r d i n g l y ,  t h e  
p r o t e s t  i s  u n t i m e l y  a n d  w i l l  n o t  b e  c o n s i d e r e d  o n  t h e  
meri ts .  

The p r o t e s t  i s  d e n i e d  In p a r t  a n d  d i s m i s s e d  i n  p a r t .  

aatm C o m p t r o l l e y  G d n e r a l  
-- of t h e  U n i t e d  S t a t e s  




