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FiLe: B-2l4273 DATE: June 21, 1984

MATTER OF: Home State Bank--Payment under Assignment
of Claims Act

DIGEST: l. Army is authorized to make payment to a
contractor's assignee for amounts that
were erroneously paid to the contractor
after the Army had received valid notice
that the contractor had assigned its
rights in accordance with the Assignment
of Claims Act, 31 U.S.C. § 3727,

41 U.S.C. § 15 (1982). Assignee is
entitled to payment even though Army has
not yet recovered the erroneous payments
from the contractor.

2. Prompt Payment Act does not provide basis
for payment of interest since implementing
regulations of Otfice of Management and
Budget .provide that interest shall apply
only with respect to contracts issued on
or after October 1, 1982, and contract in
this case was issued in 1981.

The Army made payments to a contractor which had
assigned its rights under the contract to a bank. Those
payments were improper because the Army had received valid
notice of the assignment before the payments were made.

We have been asked to render an advance decision on the
propriety of making payment to the bank for amounts that
were paid by the Army to the contractor, despite the Army's
prior receipt of the notice of assignment. For the reasons
given below, we conclude that payment should be made to the
bank, even though the erroneous payment to the contractor
has not yet been recovered. As is also explained below,
the bank is not entitled to receive interest under the
Prompt Payment Act, 31 U.S.C. § 3901 (1982).

According to the submission, on December 30, 1981, the
Army received a notice of assignment by JESCO Resources
Inc., to the Home State Bank of the proceeds to be earned
under JESCO's contract (no. DAKF19-81-D-0091) with the
United States Army. Finding the notice and assignment to
be proper and in accoraance with the Assignment of Claims
Act, 31 U.s.C. § 3727, 41 U.S.C. § 15 (1982), the Army made
monthly payments under the contract to Home State Bank
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until May 1982, The submission further points out that in
May 1982, "[a] new clerk failed to see the assignment
[notice contained in the file] and made payment directly to
JESCO for June and July 1982.," Those two payments totalled
$36,030.23., 1In August 1982, the error was caught and sub-
sequent payments were redirected to Home State. At the same
time, demands were sent to JESCO requesting repayment to the
Army of the amounts that it was improperly paid. JESCO has
refused to repay the Army, apparently because of a dispute
between JESCO and Home State concerning their underlying
agreement, Home State, through its attorneys, has demanded
payment from the Army in the amount £ $36,030.23 to cover
the two erroneous payments made to JESCO, plus interest on
that amount.

The Finance and Accounting Officer, Fort Riley, Kansas,
has requested this decision because he is uncertain as to
the propriety of making a "duplicate" payment to Home State
before the Army has collected that amount from JESCO. He
also questions whether the Prompt Payment Act, 31 U.S.C.

§ 3901, provides a basis to honor Home State's claim for
interest,

It is well-settled law that once the United States has
received valid notice of an assignment, it pays the assignor
at its peril. When such an error occurs, the United States
remains liable to the assignee for the amount of the
erroneous payment, Tuftco Corp. v. United States, 614 F.2d
740 (Ct. Cl. 1980); Central National Bank of Richmond v,
United States, 91 F. Supp. 738 (Ct. Cl. 1950); 61 Comp.

Gen. 53, 55 (1981)., It is equally clear that the United
States is required to make payment to the assignee even
though recovery of the erroneous payment from the assignor
has not yet been effected. E.g., B-98609, November 14,
1950. Any disputes between the assignor and the assignee _
over alleged breaches of the underlying agreement are purely
private matters to be settled between the parties, without
the involvement of the Government.

Of course, making payment to the assignee does not
relieve the assignor of the obligation to repay those
amounts which it received in contravention of the assign-
ment., The assignor has received and used Government funds
to which it was not entitled. The Government has and should
assert a claim for those funds against the assignor. '
Central National Bank, 91 F. Supp. at 741, Neither does the
making of payment to the assignee relieve the accountable
officer of liability for the erroneous payment or the duty
to recoup the amounts erroneously paid to the assignor.




B-214273

For these reasons, we conclude that Home State Bank is
entitled to receive payment from the Army for those amounts
erroneously paid to JESCO which should have been paid to
Home State as JESCO's assignee. Army should continue to
attempt to collect those erroneous payments from JESCO,
pursuant to the Federal Claims Collection Standards,

4 C.F.R. Chap. II, as amended, 49 Fed. Reg. 8889 (1984),

The Army's second question is whether interest should
be paid to Home State in consequence of the Army's failure
to make timely payments of those amounts to Home State.
Interest may be paid by the United States only when ex-
pressly provided for in an applicable contractual or
statutory provision. E.g., United States v, Louisiana,

446 U.S. 253 (1980); Bromley v. United States, 219 Ct.

Cl. 517, 596 F.2d 448, 450 (1979). We are advised that the
contract in this case does not specifically provide for the
assessment of interest against the United States, However,
the Army asks whether interest might be authorized in this
case by the provisions of the Prompt Payment Act, 31 U.S.C
§§ 3901-3906.,

Normally, we would decline to address the Prompt
Payment Act on jurisdictional grounds because that Act
provides for claims to be filed with the contracting officer
in accordance with section 6 of the Contract Disputes Act of
1978, 41 U.s.C. § 606, See 31 U.S.C. § 3906; B-213383,
November 7, 1983, Here, however, it is clear that the
contracting officer would have no authority to allow the
claim. The Prompt Payment Act directs the payment of
interest in accordance with regulations issued by the Office
of Management and Budget. OMB's implementing regulations
are found in OMB Circular No. A-125, August 19, 1982.
Paragraph 3 of OMB Circular No. A-125 provides that interest
penalties "will apply to payments made under contracts
issued on or after October 1, 1982.," Since the contract in
this case was issued in 1981, the Prompt Payment Act is not
applicable.

Consistent with the foregoing discussion, we are re-
turning the voucher to authorize payment to Home State Bank
of the $36,030.23 which was erroneously paid to JESCO. The
voucher may be paid if otherwise proper.
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