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H o m e  S t a t e  Bank--Payment u n d e r  Ass ignment  
of C l a i m s  A c t  

Army is a u t h o r i z e d  t o  m a k e  payment t o  a 
c o n t r a c t o r ' s  a s s i g n e e  for  amounts  t h a t  
were e r r o n e o u s l y  p a i d  t o  t h e  c o n t r a c t o r  
a f t e r  t h e  Army had r e c e i v e d  v a l i d  n o t i c e  
t h a t  t h e  c o n t r a c t o r  had a s s i g n e d  its 
r i g h t s  i n  a c c o r d a n c e  w i t h  t h e  Ass ignment  
of C l a i m s  A c t ,  31 U.S .C .  § 3727, 
41 U.S.C.  § 1 5  ( 1 9 8 2 ) .  A s s i g n e e  is 
e n t i t l e d  t o  payment e v e n  though  Army h a s  
n o t  y e t  r e c o v e r e d  t h e  e r r o n e o u s  payments  
f r o m  t h e  c o n t r a c t o r .  

Prompt Payment A c t  does n o t  p r o v i d e  bas i s  
f o r  payment of i n t e r e s t  s i n c e  implement ing  
r e g u l a t i o n s  of O t f i c e  of Management and 
B u d g e t . p r o v i d e  t h a t  i n t e r e s t  s h a l l  a p p l y  
o n l y  w i t h  respect  t o  c o n t r a c t s  i s s u e d  on 
or a f t e r  O c t o b e r  1, 1 9 8 2 ,  and  c o n t r a c t  i n  
t h i s  case was i s s u e d  i n  1981. 

The Army made payments  t o  a c o n t r a c t o r  which had 
a s s i g n e d  i t s  r i g h t s  u n d e r  t h e  c o n t r a c t  t o  a bank. Those  
payments  were imprope r  b e c a u s e  t h e  Army had  r e c e i v e d  v a l i d  
n o t i c e  of t h e  a s s i g n m e n t  before t h e  payments  were made. 
he have  been  a s k e d  t o  r e n d e r  a n  advance  d e c i s i o n  on t h e  
p r o p r i e t y  of making payment t o  t h e  bank f o r  amounts  t h a t  
were p a i d  by t h e  Army t o  t h e  c o n t r a c t o r ,  d e s p i t e  t h e  Army's 
p r ior  r e c e i p t  of t h e  n o t i c e  of a s s i g n m e n t .  F o r  t h e  r e a s o n s  
g i v e n  be low,  w e  c o n c l u d e  t h a t  payment s h o u l d  be  made t o  t h e  
bank,  e v e n  though  t h e  e r r o n e o u s  payment t o  t h e  contractor  
h a s  n o t  y e t  been  r e c o v e r e d .  A s  is  a l so  e x p l a i n e d  below,  
t h e  bank is n o t  e n t i t l e d  t o  r e c e i v e  i n t e r e s t  u n d e r  t h e  
Prompt Payment A c t ,  31 U.S.C.  § 3901 ( 1 9 8 2 ) .  

A c c o r d i n g  t o  t h e  s u b m i s s i o n ,  on  December 3 0 ,  1981,  t h e  
Army r e c e i v e d  a n o t i c e  of a s s i g n m e n t  by J E S C O  Resources 
I n c . ,  t o  t h e  H o m e  S t a t e  Bank of t h e  proceeds t o  be e a r n e d  
unde r  JESCO's c o n t r a c t  ( n o .  DAKP19-81-D-0091) w i t h  t h e  
U n i t e d  S t a t e s  Army. F i n d i n g  t h e  n o t i c e  and  a s s i g n m e n t  t o  
be p r o p e r  and  i n  a c c o r a a n c e  w i t h  t h e  Ass ignment  of C l a i m s  
A c t ,  31  U.S.C. S; 3 7 2 7 ,  41 U.S .C .  5' 1 5  (19821 ,  t h e  Army made 
month ly  payments  u n d e r  t h e  c o n t r a c t  to Home Sta t e  Bank 
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u n t i l  May 1982 .  The  s u b m i s s i o n  f u r t h e r  p o i n t s  o u t  t h a t  i n  
May 1982 ,  " [ a ]  new c l e rk  f a i l e d  t o  see t h e  a s s i g n m e n t  
[ n o t i c e  c o n t a i n e d  i n  t h e  f i l e ]  a n d  made payment  d i r e c t l y  t o  
J E S C O  f o r  J u n e  a n d  J u l y  1982 . "  T h o s e  t w o  p a y m e n t s  t o t a l l e d  
$ 3 6 , 0 3 0 . 2 3 .  I n  A u g u s t  1 9 8 2 ,  t h e  error w a s  c a u g h t  a n d  sub-  
s e q u e n t  p a y m e n t s  were redirected t o  H o m e  S t a t e .  A t  t h e  same 
t i m e ,  demands were s e n t  t o  J E S C O  r e q u e s t i n g  r e p a y m e n t  t o  t h e  
Army of t h e  a m o u n t s  t h a t  i t  was i m p r o p e r l y  p a i d .  J E S C O  h a s  
r e f u s e d  t o  r e p a y  t h e  Army, a p p a r e n t l y  b e c a u s e  of a d i s p u t e  
b e t w e e n  J E S C O  a n d  H o m e  S t a t e  c o n c e r n i n g  t h e i r  u n d e r l y i n g  
a g r e e m e n t .  H o m e  S t a t e ,  t h r o u g h  its a t t o r n e y s ,  h a s  demanded 
paymen t  f r o m  t h e  Army i n  t h e  amount  f $ 3 6 , 0 3 0 . 2 3  t o  c o v e r  
t h e  t w o  e r r o n e o u s  p a y m e n t s  made t o  J E S C O ,  p l u s  i n t e r e s t  on  
t h a t  amount .  

The  F i n a n c e  a n d  A c c o u n t i n g  O f f i c e r ,  F o r t  R i l e y ,  K a n s a s ,  
h a s  r e q u e s t e d  t h i s  d e c i s i o n  b e c a u s e  h e  is u n c e r t a i n  a s  t o  
t h e  p r o p r i e t y  o f  mak ing  a " d u p l i c a t e "  paymen t  t o  H o m e  S t a t e  
b e f o r e  t h e  Army h a s  co l lec ted  t h a t  amount  f r o m  JESCO.  H e  
a l s o  q u e s t i o n s  w h e t h e r  t h e  P rompt  Payment  A c t ,  31 U.S.C. 
S 3 9 0 1 ,  p r o v i d e s  a b a s i s  t o  h o n o r  H o m e  S t a t e ' s  claim f o r  
i n  t e  res t . 

I t  is w e l l - s e t t l e d  l a w  t h a t  o n c e  t h e  U n i t e d  S ta tes  h a s  
r e c e i v e d  v a l i d  n o t i c e  of a n  a s s i g n m e n t ,  i t  p a y s  t h e  a s s i g n o r  
a t  i t s  p e r i l .  When s u c h  a n  e r ror  o c c u r s ,  t h e  U n i t e d  S t a t e s  
r e m a i n s  l i a b l e  t o  t h e  a s s i g n e e  f o r  t h e  amount  o f  t h e  
e r r o n e o u  
740 ( C t .  
U n i t e d  S 
Gen. 53 ,  

s payme 
c1. 1 9  

t a t e s ,  
55  ( 1 9  

T u f t c o  C o r p .  v .  U n i t e d  S t a t e s ,  614  F 
C e n t r a l  N a t i o n a l  Bank o f  Richmond v .  

Supp.  738  ( C t .  C 1 .  1 9 5 0 ) ;  6 1  C o m p .  
I t  is e q u a l l y  c l ea r  t h a t  t h e  U n i t e d  

.2d 

S t a t e s  is  r e q u i r e d  t o  make paymen t  t o  t h e  a s s i g n e e  e v e n  
t h o u g h  r e c o v e r y  o f  t h e  e r r o n e o u s  payment  f r o m  t h e  a s s i g n o r  
h a s  n o t  y e t  b e e n  e f t e c t e d .  E.g., B-98609, November 1 4 ,  
1950 .  Any d i s p u t e s  b e t w e e n  t h e  a s s i g n o r  a n d  t h e  a s s i g n e e  
o v e r  a l l e g e d  b r e a c h e s  o f  t h e  u n d e r l y i n g  a g r e e m e n t  a r e  p u r e l y  
p r i v a t e  matters t o  be se t t led  b e t w e e n  t h e  p a r t i e s ,  w i t h o u t  
t h e  i n v o l v e m e n t  o f  t h e  Governmen t .  

O f  c o u r s e ,  m a k i n g  paymen t  t o  t h e  a s s i g n e e  d o e s  n o t  
r e l i e v e  t h e  a s s i g n o r  o f  t h e  o b l i g a t i o n  t o  r e p a y  t h o s e  
a m o u n t s  w h i c h  i t  r e c e i v e d  i n  c o n t r a v e n t i o n  o f  t h e  a s s i y n -  
men t .  The  a s s i g n o r  h a s  r e c e i v e d  a n d  u s e d  Government  f u n d s  
t o  w h i c h  it w a s  n o t  e n t i t l e d .  The  Government  h a s  a n d  s h o u l d  
asser t  a claim f o r  t h o s e  f u n d s  a g a i n s t  t h e  a s s i g n o r .  
C e n t r a l  N a t i o n a l  Bank ,  9 1  F ,  Supp.  a t  7 4 1 ,  N e i t h e r  d o e s  t h e  
mak ing  of paymen t  t o  t h e  a s s i g n e e  r e l i e v e  t h e  a c c o u n t a b l e  
o f f i c e r  o f  l i a b i l i t y  f o r  t h e  e r r o n e o u s  payment  o r  t h e  d u t y  
t o  r e c o u p  t h e  a m o u n t s  e r r o n e o u s l y  p a i d  t o  t h e  a s s i g n o r .  
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F o r  t h e s e  r e a s o n s ,  w e  c o n c l u d e  t h a t  H o m e  S t a t e  Bank is 
e n t i t l e d  t o  r e c e i v e  payment  from t h e  Army f o r  t h o s e  amounts  
e r r o n e o u s l y  p a i d  t o  JESCO which  s h o u l d  have  been  p a i d  t o  
H o m e  S t a t e  as  J E S C O ' s  a s s i g n e e .  Army s h o u l d  c o n t i n u e  t o  
a t t e m p t  to  co l l ec t  t h o s e  e r r o n e o u s  payments  f r o m  J E S C O ,  
p u r s u a n t  t o  t h e  F e d e r a l  C l a i m s  C o l l e c t i o n  S t a n d a r d s ,  
4 C.F.R. Chap. 11, a s  amended, 49 Fed.  Reg. 8889 ( 1 9 8 4 ) .  

The Army's  s e c o n d  q u e s t i o n  is w h e t h e r  i n t e r e s t  s h o u l d  
be p a i d  t o  H o m e  S t a t e  i n  c o n s e q u e n c e  o f  t h e  Army 's  f a i l u r e  
t o  m a k e  t i m e l y  payments  o f  t h o s e  amounts  t o  H o m e  S t a t e .  
I n t e r e s t  may b e  p a i d  by t h e  U n i t e d  S t a t e s  o n l y  when ex- 
p r e s s l y  p r o v i d e d  f o r  i n  a n  a p p l i c a b l e  c o n t r a c t u a l  o r  
s t a t u t o r y  p r o v i s i o n .  E.q., U n i t e d  S t a t e s  V .  L o u i s i a n a ,  
4 4 6  U.S. 253 ( 1 9 8 0 ) ;  Bromley v .  U n i t e d  S t a t e s ,  219 C t .  
C 1 .  517 ,  596 F.2d 448 ,  450  ( 1 9 7 9 ) .  W e  a re  a d v i s e d  t h a t  t h e  
c o n t r a c t  i n  t h i s  case does n o t  s p e c i f i c a l l y  p r o v i d e  f o r  t h e  
a s s e s s m e n t  o f  i n t e r e s t  a g a i n s t  t h e  U n i t e d  S t a t e s .  However, 
t h e  Army a s k s  w h e t h e r  i n t e r e s t  m i g h t  be a u t h o r i z e d  i n  t h i s  
case b y - t h e  p r o v i s i o n s  o f  t h e  Prompt Payment A c t ,  3 1  U.S.C 
S S  3901-3906. 

Norma l ly ,  w e  would d e c l i n e  t o  a d d r e s s  t h e  Prompt  
Payment A c t  on  j u r i s d i c t i o n a l  g r o u n d s  b e c a u s e  t h a t  A c t  
p r o v i d e s  f o r  c la ims  t o  b e  f i l e d  w i t h  t h e  c o n t r a c t i n g  o f f i c e r  
i n  accordance w i t h  s e c t i o n  6 o f  t h e  C o n t r a c t  D i s p u t e s  A c t  of 
1478,  4 1  U . S . C .  § 606. See 31 U.S.C. § 3906; B-213383, 
November 7 ,  1983.  Here, however ,  i t  is c lear  t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  woula have  no  a u t h o r i t y  t o  al low t h e  
c la im.  The Prompt  Payment A c t  d i r e c t s  t h e  payment o f  
i n t e r e s t  i n  a c c o r d a n c e  w i t h  r e g u l a t i o n s  i s s u e d  by t h e  O f f i c e  
of Management a n d  Budge t .  O M B ' s  imp lemen t ing  r e g u l a t i o n s  
a re  found i n  OMB C i r c u l a r  No. A-125, Augus t  1 9 ,  1982.  
P a r a g r a p h  3 of OMB C i r c u l a r  No. A-125 p r o v i d e s  t h a t  i n t e r e s t  
p e n a l t i e s  " w i l l  a p p l y  t o  payments  made u n d e r  c o n t r a c t s  
i s s u e d  on  o r  a f t e r  O c t o b e r  1, 1982 . "  S i n c e  t h e  c o n t r a c t  i n  
t h i s  case was i s s u e d  i n  1 9 8 1 ,  t h e  Prompt Payment A c t  is n o t  
a p p l i c a b l e .  

C o n s i s t e n t  w i t h  t h e  f o r e g o i n g  d i s c u s s i o n ,  w e  are  re- 
t u r n i n g  t h e  v o u c h e r  t o  a u t h o r i z e  payment t o  H o m e  S t a t e  Bank 
of t h e  $36 ,030 .23  wh ich  was e r r o n e o u s l y  p a i d  t o  J E S C O .  The 
v o u c h e r  may be  p a i d  i f  o t h e r w i s e  p r o p e r .  

C o m p  t ro  114 G e k e  r a 1 
of  t h e  U n i t e d  S t a t e s  
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