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Agency's untimely request for 
reconsideration and protester's untimely 
protest will be considered o n  the merits 
where the United States Claims Court has 
requested a decision from GAO. 

A business entity which after bid opening 
becomes wholly owned by another firm is 
not eligible to receive a contract award 
where the circumstances lead to the 
conclusion that the transaction was 
tanatamount to the sale of a bid; . 

Under a multi-year procurement which 
solicited alternate bids for supply of 
single year quantity and multi-year 
quantity of antennas, bidder only is 
entitled to,an award for the single year 
quantity when the agency determines that 
no cost advantage will result if the 
multi-year quantity is awarded. 

Agency's decision to award contract on a 
sole-source basis is justified where the 
agency has adequately demonstrated that 
its needs are urgent and only the awardee 
can meet those needs within the required 
timeframe because the proposed awardee is 
the only firm that qualifies for a waiver 
of first article testing. 

The Department of the Army (Army) requests 
reconsideration of our decisions in Telex CommunicationsL 
-* Inc ' B-212385, _. et -.' a1 January 30, 1984, 84-1 CPD 127, and 
Telex Communications, 1nc.--Reconsideration, B-212385.3, 
April 18, 1984, 84-1 CPD 440. In those decisions we found 
that Mil-Tech Systems, Inc. (Mil-Tech), was eligible to 
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r e c e i v e  a c o n t r a c t  t o  s u p p l y  AS-l728/VRC a n t e n n a s  u n d e r  t h e  
Army ' s  i n v i t a t i o n  f o r  b i d s  ( I F B )  No. DAAB07-83-B-B030, e v e n  
t h o u g h  M i l - T e c h  d i d  n o t  f i l e  i t s  c e r t i f i c a t e  o f  i n c o r p o r a -  
t i o n  u n t i l  a f t e r  b i d  o p e n i n g .  I t  a l s o  became a w h o l l y  owned 
s u b s i d a r y  o f  ATACS C o r p o r a t i o n  a f t e r  b i d  o p e n i n g .  

A f t e r  T e l e x  C o m m u n i c a t i o n s ,  1 n c . - - R e c o n s i d e r a t i o n ,  
s u p r a ,  w a s  d e c i d e d ,  t h e  Army i n f o r m e d  Mi l -Tech  t h a t  i t  
i n t e n d e d  t o  a w a r d  a s o l e - s o u r c e  c o n t r a c t  t o  T e l e x  Communica- 
t i o n ,  I n c .  ( T e l e x ) ,  f o r  30 ,000  a n t e n n a s .  M i l - T e c h  f i l e d  
s u i t  i n  t h e  U n i t e d  S t a t e s  C l a i m s  C o u r t  (No. 221-84C) f o r  a n  
i n j u n c t i o n  b a r r i n g  t h e  Army f r o m  a w a r d i n g  a c o n t r a c t  f o r  a n y  
q u a n t i t y  o f  a n t e n n a s  t o  T e l e x .  On May 2 ,  1 9 8 4 ,  Mi l -Tech  
a l s o  f i l e d  a p r o t e s t  w i t h  t h i s  O f f i c e .  

W e  a r e  i s s u i n g  t h i s  d e c i s i o n  o n  b o t h  mat te rs  i n  
r e s p o n s e  t o  a r e q u e s t  f r o m  t h e  U n i t e d  S t a t e s  C l a i m s  C o u r t .  
We r e v e r s e  o u r  J a n u a r y  30 d e c i s i o n ,  a n d  w e  d e n y  M i l - T e c h ' s  
p r o t e s t  a g a i n s t  t h e  s o l e - s o u r c e  a w a r d .  

R e c o n s i d e r a t i o n  

T h e  IFB w a s  i s s u e d  on  May 6 ,  1 9 8 3 ,  a n d  r e q u e s t e d  b i d s  
t o  s u p p l y  AS-l728/VRC a n t e n n a s  a n d  r e l a t e d  d a t a  i tems.  B i d  
s c h e d u l e  "A" c o n t e m p l a t e d  a s i n g l e  y e a r  a w a r d  o f  6 2 , 0 0 0  
a n t e n n a s ,  a n d  a l t e r n a t e  s c h e d u l e  "B"  c o n t e m p l a t e d  a 
m u l t i - y e a r  a w a r d  o f  9 2 , 0 0 0  a n t e n n a s .  B i d  o p e n i n g  t o o k  p l a c e  
o n  J u n e  2 0 ,  1 9 8 3 ,  a n d  M i l - T e c h  was d e t e r m i n e d  t o  be t h e  low 
b i d d e r .  On A u g u s t  2 0 ,  T e l e x  p r o t e s t e d  t o  o u r  O f f i c e  t h a t  
M i l - T e c h  was n o t  e l i g i b l e  t o ' r e c e i v e  a n  a w a r d  b e c a u s e  t h e  
Mi l -Tech  b i d  w a s  n o n r e s p o n s i v e .  The  b a s i s  f o r  t h i s  c o n t e n -  
t i o n  w a s  t h a t  M i l - T e c h  s u b m i t t e d  i t s  b i d  i n  t h e  name o f  M i l -  
T e c h ,  I n c o r p o r a t e d ,  b u t  M i l - T e c h  d i d  n o t  f i l e  i t s  c e r t i f i -  
c a t e  o f  i n c o r p o r a t i o n  u n t i l  a f t e r  b i d  o p e n i n g .  W h i l e  t h i s  
p r o t e s t  was p e n d i n g ,  M i l - T e c h  s o l d  a l l  i t s  s t o c k  t o  ATACS 
C o r p o r a t i o n .  T h e  Army d e t e r m i n e d  t h a t  t h e  s t o c k  s a l e  
r e n d e r e d  M i l - T e c h  i n e l i g i b l e  f o r  a w a r d .  On O c t o b e r  3 ,  1 9 8 3 ,  
M i l - T e c h  p r o t e s t e d  t h e  Army ' s  d e c i s i o n  t o  u s .  

O u r  i n i t i a l  d e c i s i o n ,  d a t e d  J a n u a r y  30 ,  1 9 8 4 ,  f o u n d  
t h a t  M i l - T e c h  was n o t  b a r r e d  f r o m  r e c e i v i n g  a n  a w a r d  e v e n  
t h o u g h  i t  d i d  n o t  i n c o r p o r a t e  u n t i l  a f t e r  b i d  o p e n i n g .  We 
r e a c h e d  t h i s  c o n c l u s i o n  i n  a c c o r d a n c e  w i t h  o u r  d e c i s i o n  i n  
P r o t e c t o r ' s ,  I n c . ,  B-194446,  A u g u s t  1 7 ,  1 9 7 9 ,  79-2 C P D  128 ,  
by f i n d i n g  t h a t  O l i v e r  Brown,  a s  p r e s i d e n t  o f  M i l - T e c h ,  
s u b m i t t e d - t h e  b i d  i n  t h e  name o f  M i l - T e c h ,  I n c o r p o r a t e d ,  a n d  
M i l - T e c h  w o u l d  p e r f o r m  t h e  c o n t r a c t .  
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We a l s o  f o u n d  t h a t  M i l - T e c h ' s  p o s t - b i d - o p e n i n g  s a l e  of 
i t s  s t o c k  t o  ATACS d i d  n o t  r e n d e r  M i l - T e c h  i n e l i g i b l e  t o  
r e c e i v e  a n  a w a r d .  We r e a c h e d  t h i s  c o n c l u s i o n  b e c a u s e  M i l -  
T e c h  w o u l d  r e m a i n  i n  e x i s t e n c e  t o  p e r f o r m  t h e  c o n t r a c t  a n d  
d i d  n o t  t r a n s f e r  i t s  b i d .  We n o t e d  t h a t  a b i d d e r  is n o t  
b a r r e d  f r o m  r e c e i v i n g  a c o n t r a c t  a w a r d  b e c a u s e  i t  e n t e r s  
i n t o  a p o s t - b i d - o p e n i n g  a g r e e m e n t  t o  o b t a i n  t h e  r e s o u r c e s  
n e c e s s a r y  € o r  c o n t r a c t  p e r f o r m a n c e .  

On F e b r u a r y  9 ,  1 9 8 4 ,  T e l e x  r e q u e s t e d  t h a t  w e  r e c o n s i d e r  
e a c h  i s s u e  a d d r e s s e d  i n  t h e  J a n u a r y  30  d e c i s i o n .  However ,  
w h e t h e r  M i l - T e c h ' s  b i d  s h o u l d  h a v e  b e e n  r e j e c t e d  b e c a u s e  
M i l - T e c h  d i d  n o t  i n c o r p o r a t e  u n t i l  a f t e r  b i d  o p e n i n g  was t h e  
o n l y  i s s u e  o n  w h i c h  T e l e x  a l l e g e d  t h a t  o u r  i n i t i a l  d e c i s i o n  
w a s  € a c t u a l l y  a n d  l e g a l l y  e r r o n e o u s .  Our r e c o n s i d e r a t i o n  
w a s  t h e r e f o r e  l i m i t e d  t o  t h a t  i s s u e .  See 4 C.F.R. 0 2 1 . 9 ( a )  
( 1 9 8 3 ) .  Our d e c i s i o n  on t h e  r e c o n s i d e r a t i o n  a f f i r m e d  o u r  
i n i t i a l  d e c i s i o n .  

By l e t t e r  d a t e d  M a y . 4 ,  1 9 8 4 ,  t h e  Army r e q u e s t e d  t h a t  w e  
r e c o n s i d e r  o u r  p r e v i o u s  d e c i s i o n s .  S i n c e  o u r  B i d  P r o t e s t  
P r o c e d u r e s ,  4 C.F.R. 8 2 1 . 9 ( b )  ( 1 9 8 4 ) ,  r e q u i r e  r e q u e s t s  f o r  
r e c o n s i d e r a t i o n  t o  b e  f i l e d  w i t h i n  10 d a y s  a f t e r  t h e  basis 
t h e r e f o r  is known o r  s h o u l d  h a v e  b e e n  known,  w e  c o n s i d e r  t h e  
Army 's  r e q u e s t  f i l e d  o n  Hay 4 ,  1 9 8 4 ,  i n  e f f e c t  c h a l l e n g i n g  
o u r  d e c i s i o n  o f  J a n u a r y  3 0 ,  1 9 8 4 ,  c l e a r l y  u n t i m e l y .  
However ,  as  n o t e d  a b o v e ,  s i n c e  t h e  C l a i m s  C o u r t  h a s  a s k e d  
f o r  o u r  o p i n i o n ,  w e  w i l l  c o n s i d e r  t h e  A r m y ' s  a l l e g a t i o n s .  

The  Army a s s e r t s  t h a t  ATACS w a s ,  i n  e f f e c t ,  b u y i n g  
M i l - T e c h ' s  l o w  b i d .  I n  t h i s  c o n n e c t i o n ,  t h e  Army f o c u s e s  on 
t h e  f o l l o w i n g  f a c t s ,  w h i c h  i t  p t - e v i o i i s l y  r e p o r t e d  t o  o u r  
O f f i c e  b u t  w h i c h  were n o t  d i s c u s s e d  by t h e  p a r t i e s  o r  
a d d r e s s e d  i n  o u r  p r i o r  d e c i s i o n s :  

"The  r e c o r d  o f  t h e  m e e t i n g s  o f  M i l - T e c h ' s  
d i r e c t o r s  a n d  s h a r e h o l d e r s  b e a r s  t h i s  p o i n t  
o u t .  [ T h a t  ATACS w a s  b u y i n g  M i l - T e c h ' s  b i d . ]  
I n  a S e p t e m b e r  18 ,  1 9 8 3 ,  m e e t i n g  i t  was 
a n n o u n c e d  t h a t  ATACS C o r p o r a t i o n  h a d  a c q u i r e d  
f r o m  C h a r l e s  Brown a l l  o f  t h e  o u t s t a n d i n g  
s t o c k  ( 5 0 0  s h a r e s )  i n  M i l - T e c h  S y s t e m s  f o r  
$200 c a s h  a n d  $ 5 , 0 0 0  p a y a b l e  u p o n  r a t i f i c a -  
t i o n  by ATACS C o r p o r a t i o n ' s  B o a r d  o f  Di rec-  
t o r s .  A l s o ,  d u r i n g  t h i s  m e e t i n g ,  t h e  B o a r d  
v o t e d  t o  i s s u e  a n  a d d i t i o n a l  9 , 5 0 0  s h a r e s  o f  
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c a p i t a l  s t o c k  t o  ATACS C o r p o r a t i o n  in 
c o n s i d e r a t i o n  o f  $50 ,000 .  F u r t h e r m o r e ,  i t  
r a t i E i e d  a n  a g r e e m e n t  t o  c o m p e n s a t e  O l € v e r  
Brown f o r  h i s  c o s t s  a n d  e f f o r t s  in s u b m i t t i n g  
a b i d  o n  S o l i c i t a t i o n  DAAB07-83-B-BO30 a n d  
f o r  a s a l e s  c o m m i s s i o n  o n  a n y  s a v i n g s  in 
a c q u i r i n g  m a t e r i a l s .  U n d e r  t h a t  a g r e e m e n t ,  
O l i v e r  Brown w i l l  b e  p a i d  $ 2 4 , 8 0 0  u p o n  t h e  
a w a r d  o f  a c o n t r a c t  by  t h e  Army t o  M i l - T e c h  
S y s t e m s .  A t  t h e  m e e t i n g ,  O l i v e r  Brown,  
C h a r l e s  Brown,  S y l v i a  C a r t e r  a n d  Ruby H o l l a n d  
a l l  r e s i g n e d  a s  d i r e c t o r s  of  M i l - T e c h  S y s t e m s  
a n d  were r e p l a c e d  by  F r e d  B a r a k a t  a n d  J o s e p h  
B a r a k a t ,  t h e  p r e s i d e n t  a n d  v i c e - p r e s i d e n t  
r e s p e c t i v e l y  o f  ATACS.  F u r t h e r m o r e ,  i t  w a s  
r e s o l v e d  by t h e  new d i r e c t o r s  t h a t  M i l - T e c h  
S y s t e m s  w o u l d  l e a s e  f l o o r  s p a c e  a n d  e q u i p m e n t  
f r o m  ATACS, a n d  t h a t  F r e d  R a r a k a t  o r  h i s  
s u c c e s s o r  w o u l d  o b t a i n  t h e  f i n a n c i n g  n e c e s -  
s a r y  f o r  M i l - T e c h  S y s t e m s  t o  p e f o r m  in 
a c c o r d a n c e  w i t h  t h e . s o l i c i t a t i o n ' s  r e q u i r e -  
m e n t s .  F i n a l l y ,  F r e d  B a r a k a t  ( o r  h i s  s u c c e s -  
sor) was empowered  by  t h e  B o a r d  t o  g i L e  
a s s u r a n c e  t o  t h e  Army a n d  t h e  S m a l l  B u s i n e s s  
A d m i n i s t r a t i o n  t h a t  X i l - T e c h  S y s t e m s  w o u l d  
h o n o r  i t s  b i d  . . .. 

" L a t e r ,  t h e  B o a r d  oE D i r e c t o r s  o f  ATACS 
a g r e e d  t o  p u r c h a s e  t h e  new i s s u e  o f  9 , 5 0 0  
s h a r e s  o f  N i l - T e c h  S y s t m s  s t o c k  f o r  $ 5 0 , 0 0 0  
a n d  t o  i s s u e  a n  i r r e v o c a b l e  g u a r a n t e e  t o  a 
r e p u t a b l e  f i n a n c i a l  i n s t i t u t i o n  e n a b l i n g  M i l -  
T e c h  t o  s e c u r e  a l i n e  of c r e d i t  i n  t h e  amoun t  
o f  $ 6 0 0 , 0 0 0  f o r  c o n t r a c t  p e r f o r m a n c e .  The  
ATACS B o a r d  o f  D i r e c t o r s  a l s o  a u t h o r i z e d  t h e  
v o t i n g  o f  M i l - T e c h  S y s t e m s '  s t o c k  t o  e l e c t  
F r e d  B a r a k a t ,  J o s e p h  B a r a k a t ,  J r . ,  a n d  
J o h n  A .  M a r l s c o t t i  a s  d - i r e c t o r s  o f  M i l - T e c h  
a n d  empowered  ATACS C o r p o r a t i o n ' s  o f f i c e r s  t o  
l e a s e  f l o o r  s p a c e  t o  M i l - T e c h  . . . . ' I  

Our  e a r l i e r  d e c i s i o n s  c o n c l u d e d  t h a t  M€1-Tech was 
e l i g i b l e  t o  r e c e i v e  a c o n t r a c t  a w a r d ,  on  t h e  p r e m i s e  t h a t  
t h e  p o s t  b i d  o p e n i n g  s a l e  o f  M i l - T e c h ' s  s t o c k  t o  ATACS was 
a n  a t t e m p t  t o  o b t a i n  t h e  r e s o u r c e s  n e c e s s a r y  f o r  c o n t r a c t  
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p e r f o r m a n c e .  Upon f u t h e r  r e c o n s i d e r a t i o n ,  h o w e v e r ,  w e  
c o n c l u d e  t h a t  o u r  e m p h a s i s  upon  t h e  i s s u e  o f  M i l - T e c h ' s  
r e s p o n s i b i l i t y  was m i s g u i d e d .  W i t h  t h e  a d v a n t a g e  o f  
a d d i t i o n a l  a r g u m e n t s  made,  i t  i s  now c l e a r  t h a t  t h e  a r r a n g e -  
m e n t s  b e t w e e n  M i l - T e c h  a n d  ATACS were n o t h i n g  more t h a n  a 
s a l e  a n d  p u r c h a s e  o f  M i l - T e c h ' s  low b i d .  

I n  H a r p e r  E n t e r p r i s e s ,  B-179026 ,  J a n u a r y  2 5 ,  1 9 7 4 ,  74-1 
C P D  3 1 ,  w e  s t a t e d  t h a t  t h e  mere f a c t  t h a t  a b i d d e r  e n t e r s  
i n t o  a p o s t  b i d  o p e n i n g  a g r e e m e n t  t o  o b t a i n  t h e  n e c e s s a r y  
r e s o u r c e s  t o  p e r f o r m  a g o v e r n m e n t  c o n t r a c t  i s  n o t  a b a s i s  
t o  r e j e c t  a b i d  u n l e s s  t h e  terms o f  t h e  a g r e e m e n t  a r e  s u c h  
t h a t  t h e  b i d d i n g  e n t i t y  no l o n g e r  e x i s t s  a n d  t h e  b i d  i s  
e E f e c t i v e l y  t r a n s f e r r e d  t o  a n o n b i d d i n g  e n t i t y .  I n  G u l l  
A i r b o r n e  I n s t r u m e n t s ,  I n c . ,  B-188743 ,  November 7 ,  1 9 c 7 7 - 2  
C P D  3 4 4 ,  w e  d i d  not q u e s t i o n  t h e  s a l e  o f  t h e  low b i d d e r ' s  
a s s e t s  t o  a n o n b i d d i n g  e n t i t y  € o r  a sum i n  e x c e s s  o f  $ 2 . 4 5  
m i l l i o n  w h e r e  t h e  b i d d e r  h a d  b i d  b e l o w  $ 6 0 0 , 0 0 0 .  

Here, t h o u g h ,  a t  t h e  t ime o f  b i d  o p e n i n g ,  M i l - T e c h  h a d  
no a s s e t s ,  no space  i n  w h i c h  t o  p e r f o r m  a n d  n o  e m p l o y e e s .  
T h u s ,  ATACS w a s  i n t e r e s t e d  only i n  a c q u i r i n g  M i l - T e c h ' s  low 
b i d .  M i l - T e c h  h a d  b e e n  f o u n d  n o n r e s p o n s i b . 1 e  by t h e  Army a n d  
i t s  r e s p o n s i b i l i t y  w a s  b e i n g  r e v i e w e d  by SBA, w h i c h  was i n  
t h e  p r o c e s s  o f  d e n y i n g  M i l - T e c h  a C O C .  A t  t h i s  p o i n t  t h e  
o w n e r  o r  o w n e r s  o f  M i l - T e c h  s o l d  t h e i r  s t o c k  i n  t h e  new c o r -  
p o r a t i o n  t o  ATACS f o r  $ 5 , 0 0 0 ,  w i t h  a p r o m i s e  o f  $ 2 4 , 8 0 0  i n  
t h e  e v e n t  o f  a n  a w a r d  o f  t h e  Army 's  c o n t r a c t .  I t  i s  d i f f i -  
c u l t  u n d e r  t h e  c i r c u m s t a n c e s  t o  v i e w  t h e  s a l e  a s  o t h e r  t h a n  
t h e  s a l e  o f  a l o w  b i d .  The  o b v i o u s  i n d u c e m e n t  t o  ATACS f o r  
t h e  s a l e  was n o t  a n y  t a n g i b l e  a s s e t s  o f  t h e  c o r p o r a t i o n  b u t  
r a t h e r  t h e  h o p e  o f  a n  a w a r d  o f  a m u l t i - m i l l i o n  d o l l a r  Army 
c o n t r a c t  t o  Mi l -Tech .  S u c h  a c o n t r a c t  w o u l d  b e  p e r f o r m e d ,  
i n  e f f e c t ,  by ATACS a n d  a n y  r e s u l t i n g  p r o f i t s  w o u l d  b e l o n g  
t o  ATACS. 

I n  I n f o r m a t i o n  S e r v i c e s  I n d u s t r i e s ,  3 - 1 8 7 5 3 6 ,  J u n e  15 ,  
1 9 7 7 ,  77-1 C P D  4 2 5 ,  w e  a g r e e d  w i t h  t h e  a g e n c y  t h a t  t h e  s a l e  
o f  a c o r p o r a t i o n  s h o u l d  n o t  b e  r e c o g n i z e d  f o r  t h e  p u r p o s e  o f  
p e r m i t t i n g  t h e  s u c c e s s o r  f i r m  t o  b e  s u b s t i t u t e d  a s  t h e  
b i d d e r .  I n  o u r  f i r s t  d e c i s i o n  i n  t h i s  m a t t e r ,  w e  d i s t i n -  
g u i s h e d  t h e  case  o n  t h e  b a s i s  t h a t  t h e r e  t h e  b i d d i n g  
e n t i t y  became n o n e x i s t e n t  b e f o r e  a n  a w a r d  was made a n d  h e r e  
M i l - T e c h  w i l l  c o n t i n u e  t o  e x i s t  a f t e r  award .  We now b e l i e v e  
t h a t  d e s p i t e  t h i s  d i s s i m i l a r i t y  b e t w e e n  t h e  t w o  c a s e s ,  t h e r e  
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a r e  o t h e r  e s s e n t i a l  f a c t o r s  w h i c h  a r e  c o n t r o l l i n g .  In - IS1 
t h e  t a n g i b l e  a s ses t s  t r a n s f e r r e d  f r o m  t h e  b i d d e r ,  Leo  
I n d u s t r i e s ,  t o  IS1 were of  n e g l i g i b l e  v a l u e  a n d  i n  r e t u r n  
Leo  r e c e i v e d  f r o m  IS1 a n o m i n a l  amoun t  o f  c a s h .  Here, 
M i l - T e c h  t r a n s f e r r e d  a s s e t s  of  n e g l i g i b l e  v a l u e  a n d  r e c e i v e d  
i n  r e t u r n  f r o m  ATACS a n o m i n a l  amoun t  o f  c a s h  w i t h  a p r o m i s e  
of  $ 2 4 , 8 0 0  i n  t h e  e v e n t  o f  a n  a w a r d .  In t h e  g u i s e  of  a p u r -  
c h a s e  o f  s t o c k ,  ATACS h a s  r e a l l y  p u r c h a s e d  a low b i d .  The  
f a c t  of  M i l - T e c h ' s  c o n t i n u e d  e x i s t e n c e  d o e s  n o t  o v e r c o m e  t h e  
e s s e n t i a l  c h a r a c t e r  o f  t h e  t r a n s a c t i o n  as  t h e  s a l e  o f  a 
b i d .  We r e v e r s e  o u r  p r i o r  d e c i s i o n  a n d  f i n d  t h a t  i n  s u b -  
s t a n c e  a p r o h i b i t e d  b i d  t r a n s f e r  h a s  o c c u r r e d .  5 1  Comp. 
Gen. 1 4 5 ,  1 4 8  ( 1 9 7 1 ) .  

S o l e - S o u r c e  Award 

We w i l l  now c o n s i d e r  t h e  p r o t e s t  by Mi l -Tech  a g a i n s t  
t h e  s o l e - s o u r c e  a w a r d  t o  T e l e x .  M i l - T e c h  s t a t e s  t h a t  i t  h a s  
b e e n  i n f o r m e d  by t h e  Army t h a t  d u e  t o  u r g e n t  r e q u i r e m e n t s  a 
s o l e - s o u r c e  a w a r d  o f  3 0 , 0 0 0  a n t e n n a s  w i l l  b e  made t o  T e l e x  
by a m o d i f i c a t i o n  o f  a n  e x i s t i n g  T e l e x  c o n t r a c t  € o r  t h e s e  
a n t e n n a s .  M i l - T e c h  a s s e r t s  t h a t  i t  was f o u n d  c a p a b l e  o f  
p r o d u c i n g  t h e  a n t e n n a s  d u r i n g  a n  Army p r e a w a r d  s u r v e y  con-  
d u c t e d  u n d e r  I F B  No. DAAB07-83-B-B030. M i l - T e c h ,  t h e r e f o r e ,  
c o n c l u d e s  t h a t  t h e  Army may n o t  p r o p e r l y  a w a r d  a s o l e - s o u r c e  
c o n t r a c t  f o r  t h e  a n t e n n a s  t o  T e l e x .  In t h i s  r e g a r d ,  M i l -  
T e c h  a s s e r t s  t h a t  a n y  d e c i s i o n  i n v o l v i n g  w h e t h e r  i t  i s  
c a p a b l e  o f  p r o d u c t n g  t h e  a n t e n n a s  w i t h i n  t h e  r e q u i r e d  t i m e -  
f r a m e  c o n c e r n s  M i l - T e c h ' s  r e s p o n s i b i l i t y  a n d  mus t  b e  f i n a l l y  
d e c i d e d  by t h e  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  (SBA). M i l -  
Tech  a l s o  b e l i e v e s  t h a t  t h e  Army i n t e n d s  t o  a w a r d  p a r t  o f  
t h e  q u a n t i t y  o f  a n t e n n a s  s o l i c i t e d  u n d e r  IFB No. DAAB07-83- 
B-BO30 t o  T e l e x  a n d  t h a t  s i n c e  H i l - T e c h  i s  t h e  low r e s p o n -  
s i v e ,  r e p o n s i b l e  b i d d e r  u n d e r  t h a t  I F R  t t  Is e n t i t l e d  t o  t h e  
c o n t r a c t  a w a r d .  F i n a l l y ,  M i l - T e c h  a l l e g e s  t h a t  t h e  a c t i o n s  
o f  t h e  Army a r e  t a n t a m o u n t  t o  a c o n s t r u c t i v e  d e b a r m e n t  o f  
M i l - T e c h  w i t h o u t  a f f o r d i n g  Mi l -Tech  d u e  p r o c e s s  o f  l a w .  

A s  a p r e l i m i n a r y  m a t t e r ,  t h e  Army c o n t e n d s  t h a t  
M i l - T e c h ' s  p r o t e s t  s h o u l d  b e  d i s m i s s e d  a s  u n t i m e l y .  Under  
o u r  B i d  P r o t e s t  P r o c e d u r e s ,  t o  b e  t i m e l y ,  a p r o t e s t  mus t  b e  
f i l e d  w i t h i n  10  w o r k i n g  d a y s  o f  when t h e  p r o t e s t e r  k n o w s  o r  
s h o u l d  h a v e  known t h e  b a s i s  o f  i t s  p r o t e s t .  4 C.F.R. 
5 2 1 . 2 ( b ) ( 2 ) .  The  Army r e p o r t s ,  a n d  Mi l -Tech  d o e s  n o t  d i s -  
p u t e ,  t h a t  M i l - T e c h ' s  p r e s i d e n t  was i n f o r m e d  b e f o r e  March  1 2  
t h a t  t h e  Army was going t o  n e g o t i a t e  a s o l e - s o u r c e  a w a r d  f o r  
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3 0 , 0 0 0  a n t e n n a s  w i t h  T e l e x .  A c c o r d i n g l y ,  s i n c e  Mi l -Tech  
d i d  n o t  s u b m i t  i t s  p r o t e s t  t o  GAO u n t i l  May 2 ,  t h e  p r o t e s t  
i s  u n t i m e l y .  However ,  a s  s t a t e d  a b o v e ,  s i n c e  t h e  C l a i m s  
C o u r t  h a s  r e q u e s t e d  o u r  d e c i s i o n ,  w e  w i l l  c o n s i d e r  M i l -  
T e c h ' s  p r o t e s t  o n  t h e  mer i t s .  

C o n c e r n i n g  t h e  m e r i t s  o f  M i l - T e c h ' s  p r o t e s t ,  t h e  Army 
f i r s t  a s se r t s  t h a t  t h e  3 0 , 0 0 0  a n t e n n a s  w h i c h  w i l l  b e  a w a r d e d  
on a s o l e - s o u r c e  b a s i s  t o  T e l e x  a r e  n o t  p a r t  o f  t h e  a n t e n n a s  
s o l i c i t e d  by IFB No. DAAB07-83-B-BO30 a n d ,  t h e r e f o r e ,  M i l -  
T e c h  i s  n o t  e n t i t l e d  t o  a n  a w a r d  o f  t h e s e  a n t e n n a s .  The  
Army e x p l a i n s  t h a t  t h e  I F R  s o l i c i t e d  a s i n g l e  y e a r  q u a n t i t y  
of 6 2 , 0 0 0  a n t e n n a s  a n d  a m u l t i - y e a r  q u a n t i t y  of 9 2 , 0 0 0  
a n t e n n a s .  I n  a c c o r d a n c e  w i t h  D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  
5 1-322,  r e p r i n t e d  i n  32  C.F.R. p t s .  1-39 ( 1 9 8 3 ) ,  t h e  b i d s  
s u b m i t t e d  i n  r e s p o n s e  t o  this I F B  were e v a l u a t e d  t o  
d e t e r m i n e  w h e t h e r  a n  a w a r d  o f  a m u l t i - y e a r  c o n t r a c t  w o u l d  
r e s u l t  i n  a c o s t  s a v i n g s  t o  t h e  g o v e r n m e n t .  S i n c e  t h e  e v a l -  
u a t i o n  r e v e a l e d  t h a t  t h e  low b i d s  f o r  t h e  s i n g l e  y e a r  q u a n t -  
i t y  a n d  t h e  m u l t i - y e a r  q u a n t i t y  o f  a n t e n n a s  were e q u a l  in 
p r i c e ,  t h e  Army d e t e r m i n e d  t o  a w a r d  o n l y  t h e  s i n g l e  y e a r  
q u a n t i t y  of  6 2 , 0 0 0  a n t e n n a s .  The  Army r e p o r t s  t h a t  i f  Mil- 
T e c h  i s  a w a r d e d  a c o n t r a c t  u n d e r  t h e  I F B  t h e  c o n t r a c t  w i l l  
b e  f o r  a q u a n t i t y  o f  6 2 , 0 0 0  a n t e n n a s .  The  Army a l s o  s t a t e s  
t h a t  i t  is p u r e l y  c o i n c i d e n t a l  t h a t  a t  t h e  t i m e  t h e  s o l e -  
s o u r c e  d e c i s i o n  w a s  made t h e r e  was a n  u r g e n t  n e e d  f o r  3 0 , 0 0 0  
a n t e n n a s .  I n  t h i s  r e g a r d ,  t h e  Army r e p o r t s  t h a t  d u e  t o  t h e  
d e l a y s  in a w a r d i n g  a c o n t r a c t  c a u s e d  by t h e  p r e s e n t  p r o t e s t  
a n d  c o u r t  a c t i o n , i t s  u r g e n t  n e e d s  h a v e  i n c r e a s e d  t o  34,115 
a n t e n n a s .  

The  m u l t i - y e a r  p r o c u r e m e n t  p r o c e d u r e  d e s c r i b e d  i n  DAR 
5 1 - 3 2 2 . 1 ( a ) ,  is a m e t h o d  o f  c o m p e t i t i v e  c o n t r a c t i n g  f o r  
"known" r e q u i r e m e n t s  f o r  m i l i t a r y  supplies, i n  q u a n t i t i e s  
a n d  t o t a l  c o s t  n o t  In e x c e s s  o f  p l a n n e d  r e q u i r e m e n t s .  I t  
p r o v i d e s  f o r  s o l i c i t a t i o n  o f  p r i c e s  f o r  s u p p l i e s  b a s e d  
e i t h e r  on a n  a w a r d  o f  t h e  c u r r e n t  1 - y e a r  p r o g r a m  q u a n t i t y  
o n l y ,  o r ,  i n  t h e  a l t e r n a t i v e ,  on  t o t a l  q u a n t i t i e s  r e p r e s e n t -  
i n g  t h e  f i r s t  a n d  o n e  o r  more  s u c c e e d i n g  p r o g r a m  y e a r  
q u a n t i t i e s .  Award i s  made on  w h i c h e v e r  of t h e s e  t w o  a l t e r - .  
n a t i v e  b a s e s  r e f l e c t s  t h e  l o w e s t  u n i t  p r i c e s  t o  t h e  
g o v e r n m e n t .  

DAR § 1 - 3 2 2 . 3 ( a )  p r o v i d e s  t h a t  e v a l u a t i o n  o f  o f f e r s  in 
a m u l t i - y e a r  p r o c u r e m e n t  i n v o l v e s  n o t  o n l y  t h e  d e t e r m i n a t i o n  
o f  t h e  l o w e s t  o v e r a l l  e v a l u a t e d  c o s t  t o  t h e  g o v e r n m e n t  f o r  
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b o t h  a l t e r  t i v  , t h e  m u l t i - y e a r  p r o c u r e m e n t  a n d  t h e  f i r s t  
p r o g r a m  y e a r  p r o c u r e m e n t ,  b u t  a l s o  i n v o l v e s  c o m p a r i s o n  o f  
t h e  c o s t  o f  b u y i n g  t h e  t o t a l  r e q u i r e m e n t  u n d e r  a m u l t i - y e a r  
p r o c u r e m e n t  w i t h  t h e  c o s t  o f  b u y i n g  t h e  t o t a l  r e q u i r e m e n t  i n  
s u c c e s s i v e  i n d e p e n d e n t  p r o c u r e m e n t s .  S u b p a r a g r a p h  ( h )  d e s -  
c r i b e s  t h e  m e t h o d  o f  c o m p a r i n g  t h e  l o w e s t  e v a l u a t e d  b i d  o n  
t h e  s i n g l e  y e a r  a l t e r n a t i v e  a g a i n s t  t h e  l o w e s t  e v a l u a t e d  b i d  
o n  t h e  m u l t i - y e a r  a l t e r n a t i v e  t o  d e t e r m i n e  t h e  l o w e s t  e v a l u -  
a t e d  u n i t  p r i c e  a v a i l a b l e .  W i t h  c e r t a i n  e x c e p t i o n s  n o t  h e r e  
a p p l i c a b l e ,  DAR § 1 - 3 2 2 . 4 ( a )  s t a t e s  t h a t  a w a r d  s h a l l  b e  made 
on t h e  b a s i s  o f  t h e  l o w e s t  e v a l u a t e d  u n i t  p r i c e  d e t e r m i n e d  
i n  a c c o r d a n c e  w i t h  8 1-322 .3 ,  w h e t h e r  t h a t  p r i c e  i s  o n  a 
s i n g l e - y e a r  b a s i s  o r  a m u l t i - y e a r  b a s i s .  

We b e l i e v e  t h a t  u n d e r  t h e  a b o v e  p r o v i s i o n s ,  w h i c h  were 
i n c l u d e d  i n  t h e  s u b j e c t  I F R ,  b i d s  may b e  s u b m i t t e d  a n d  e v a l -  
u a t e d ,  a n d  a w a r d  made ,  on  t h e  b a s i s  o f  t h e  f i r s t  p r o g r a m  
y e a r  q u a n t i t y  a f t e r  a c o m p a r i s o n  o f  t h e  l o w e s t  e v a l u a t e d  b i d  
on t h e  f i r s t  p r o g r a m  y e a r  q u a n t i t y  a g a i n s t  t h e  b i d  o n  t h e  
m u l t i - y e a r  q u a n t i t y  d e m o n s t r a t e s  t h a t  no  c o s t  a d v a n t a g e  
w o u l d  a c c u r e  t o  t h e  g o v e r n m e n t  i f  a m u l t i - y e a r  q u a n t i t y  was 
a w a r d e d .  I n  t h i s  r e g a r d ,  w e  h a v e  s p e c i f i c a l l y  h e l d  t h a t  
m u l t i - y e a r  c o n t r a c t i n g  s h o u l d  o n l y  b e  u s e d  when c o m p e t i t i v e  
p r o c e d u r e s  e s t a b l i s h  t h a t  d u e  t o  t h e  e l i m i n a t i o n  o f  r e p e t i -  
t i v e  s u b s t a n t i a l  s t a r t u p  c o s t s  r e d u c e d  u n i t  p r i c e s  w o u l d  
r e s u l t .  - S e e  Waukesha  M o t o r  Company,  B-178494,  J u n e  1 8 ,  
1 9 7 4 ,  74-1  C P D  3 2 9 ,  4 3  Comp. Gen. 6 5 7 ,  6 5 8  ( 1 9 6 4 ) .  T h u s ,  
o n c e  t h e  Army d e t e r m i n e d  t h a t  no c o s t  a d v a n t a g e  w o u l d  r e s u l t  
i f  a m u l t i - y e a r  c o n t r a c t  w a s  a w a r d e d ,  i t  p r o p e r l y  d e t e r m i n e d  
t o  make a w a r d  f o r  t h e  s i n g l e  y e a r  q u a n t i t y  o f  6 2 , 0 0 0  a n t e n -  
n a s .  A c c o r d i n g l y ,  w e  a g r e e  w i t h  t h e  Army t h a t  M i l - T e c h  i s  
n o t  e n t i t l e d  t o  a n  a w a r d  o f  t h e  3 0 , 0 0 0  a n t e n n a s  i n  i s s u e .  

T h e  f a c t  t h a t  M i l - T e c h  1 s  n o t  e n t i t l e d  t o  a n  a w a r d  o f  
t h e  3 0 , 0 0 0  a n t e n n a s  u n d e r  IFB No. DAAB07-B-BO30, h o w e v e r ,  
d o e s  n o t  j u s t i f y  t h e  A r m y ' s  d e c i s i o n  t o  n e g o t i a t e  a s o l e -  
s o u r c e  m o d i f i c a t i o n  t o  T e l e x ' s  e x i s t i n g  c o n t r a c t .  An a g e n c y  
may p r o p e r l y  m o d i f y  a n  e x i s t i n g  c o n t r a c t  o n l y  i f  t h e  m o d i f i -  
c a t i o n  f a l l s  w i t h i n  t h e  s c o p e  o f  t h a t  c o n t r a c t .  W.H. 
M u l l i n s ,  B-207200,  F e b r u a r y  1 6 ,  1 9 8 3 ,  83-1 CPD 158 .  A modi-  
f i c a t i o n  f a l l s  w i t h i n  t h e  s c o p e  o f  a c o n t r a c t  i f  p o t e n t i a l  
o f f e r o r s  c o u l d  h a v e  a n t i c i p a t e d  t h e  m o d i f i c a t i o n  u n d e r  t h e  
c h a n g e s  c l a u s e  o f  t h e  c o n t r a c t .  3. 
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The  T e l e x  c o n t r a c t  is a s u p p l y  c o n t r a c t .  S i n c e  t h e  
c h a n g e s  c l a u s e  r e q u i r e d  by DAR 7-103.2 t o  b e  i n s e r t e d  i n t o  
s u p p l y  c o n t r a c t s  d o e s  n o t  c o n t e m p l a t e  c h a n g e s  i n  t h e  q u a n t -  
i t y  o f  i t e m s  t o  b e  p r o c u r e d ,  t h e  m o d i f i c a t i o n  t o  T e l e x ' s  
e x i s t i n g  c o n t r a c t  is n o t  w i t h i n  t h e  s c o p e  o f  t h a t  c o n t r a c t .  
T h u s ,  t h e  Army o n l y  may m o d i f y  T e l e x ' s  c o n t r a c t  t o  i n c r e a s e  
t h e  r e q u i r e d  q u a n t i t y  by  30,000 a n t e n n a s  i f  t h e  Army h a s  a 
p r o p e r  b a s i s  t o  j u s t i f y  a s o l e - s o u r c e  a w a r d  t o  Telex.  See 
D e p a r t m e n t  o f  t h e  I n t e r i o r - - R e q u e s t  f o r  a n  Advance  D e c i s i o n ,  
B-207389,  J u n e  15,  1 9 8 2 ,  82-1 CPD 589.  

T h i s  O f f i c e  h a s  r e c o g n i z e d  t h a t  i t  is a p p r o p r i a t e  t o  
a w a r d  a c o n t r a c t  on  a s o l e - s o u r c e  b a s i s  when s u c h  a c t i o n  i s  
r e q u i r e d  by t h e  l e g i t i m a t e  n e e d s  o f  t h e  g o v e r n m e n t .  W.H. 
M u l l i n s ,  s u p r a .  T h u s ,  a n  a g e n c y  may p r o p e r l y  c o n d u c t  a 
s o l e - s o u r c e  p r o c u r e m e n t  w h e r e  t h e  a g e n c y  u r g e n t l y  n e e d s  t h e  
r e q u i r e d  i t e m  a n d  o n l y  o n e  known s o u r c e  c a n  d e l i v e r  t h e  i t e m  
I n  t h e  r e q u i r e d  t i m e f r a m e .  I d .  An a g e n c y ' s  d e c i s i o n  on  
t i l ls  b a s i s  w i l l  b e  u p h e l d  i f  i t  i s  r e a s o n a b l e .  F r e q u e n c y  
E l e c t r o n i c s ,  I n c . ,  B-204483,  A p r i l  5 ,  1 9 8 2 ,  82-1 CPD 303. 

The  Army r e p o r t s  t h a t  t h e  AS-l729/VRC. a n t e n n a  p e r m i t s  
t r a n s m i s s i o n  a n d  r e c e p t i o n  o f  v e r y  h i g h  f r e q u e n c y  r a d i o  
s i g n a l s .  The  a n t e n n a  i s  a n  e s s e n t l a l  c o m p o n e n t  of  t h e  t a c -  
t i c a l  v e h i c u l a r  r a d i o  s e t  w h i c h  u n i t  commanders  u s e  t o ,  
among o t h e r  t h i n g s ,  d e p l o y  f o r c e s  a n d  r e q u e s t  Army a i r  s u p -  
p o r t .  The  a n t e n n a  a l s o  is p r o v i d e d  a s  g o v e r n m e n t  f u r n i s h e d  
p r o p e r t y  t o  p r o d u c e r s  o f  c e r t a i n  w e a p o n s  s y s t e m s .  T h e  Army 
a s s e r t s  t h a t  w i t h o u t  t h e s e  a n t e n n a s ,  commanders  w i l l  n o t  b e  
a b l e  t o  d e p l o y  t h e i r  t r o o p s  a n d  t h e r e  w i l l  b e  a d e l a y  i n  
p r o d u c t i o n  O F  w e a p o n s  s y s t e m s  n e c e s s a r y  f o r  c o m b a t  r e a d i -  
n e s s .  The  Army s t a t e s  t h a t  b a s e d  o n  p r e v i o u s  y e a r s  r e q u i r e -  
m e n t s  i t  h a s  a n  a n n u a l  n e e d  o f  2 4 , 0 0 0  a n t e n n a s  a n d  t h a t  t h e  
s u c c e s s f u l  c o n t r a c t o r  is r e q u i r e d  t o  r e a c h  a p r o d u c t i o n  
c a p a c i t y  o f  2 , 0 0 0  a n t e n n a s  p e r  mon th .  

T h e  Army s t a t e s  t h a t  when IFB DAAB07-83-BO30 w a s  
i s s u e d ,  an  A u g u s t  1 9 8 3  a w a r d  was a n t i c i p a t e d ,  a n d  t h a t  a 
p r e v i o u s  p r o d u c e r  w o u l d  b e g i n  t o  d e l i v e r  2 , 0 0 0  a n t e n n a s  p e r  
m o n t h  i n  May 1984 .  Due t o  t h e  r e q u i r e m e n t s  o f  E i r s t  a r t i c l e  
t e s t i n g  i t  w o u l d  t a k e  a new p r o d u c e r ,  s u c h  as  M i l - T e c h ,  
u n t i l  S e p t e m b e r  1 9 8 4  t o  d e l i v e r  2 , 0 0 0  a n t e n n a s  p e r  month .  
The  Army s t a t e s  t h a t  d u e  t o  t h e  p r o t e s t s  a n d  t h e  p r e s e n t  
c o u r t  a c t i o n ,  J u l y  1 9 8 4  is t h e  e a r l i e s t  time a t  w h i c h  a c o n -  
t r a c t  w i l l  b e  a w a r d e d  t o  M i l - T e c h  u n d e r  t h e  IFB. B a s e d  o n  
i t s  p r i o r  e x p e r i e n c e  w i t h  f i r s t  t ime p r o d u c e r s ,  t h e  p r e a w a r d  
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s u r v e y  a n d  c o n v e r s a t i o n s  w i t h  M i l - T e c h ' s  p r e s i d e n t ,  t h e  Army 
d e t e r m i n e d  t h a t  i f  a n  a w a r d  i s  made in J u l y  1 9 8 4 ,  H i l - T e c h  
w i l l  n o t  b e g i n  t o  d e l i v e r  2 , 0 0 0  a n t e n n a s  p e r  mon th  u n t l l  
J a n u a r y  1 9 8 6 .  

I n  e x p l a i n i n g  why i t  m u s t  award a s o l e - s o u r c e  c o n t r a c t  
€ O K  3 0 , 0 0 0  a n t e n n a s  t h e  Army s t a t e s  t h a t  p r e s e n t l y  t h e r e  a r e  
two e x i s t i n g  c o n t r a c t s  for t h e  a n t e n n a  a n d  d e l i v e r y  u n d e r  
t h e s e  c o n t r a c t s  w i l l  be  c o m p l e t e d  by A u g u s t  1984 .  One of  
t h e s e  c o n t r a c t s  i s  h e l d  by T e l e x  a n d  t h e  o t h e r  i s  h e l d  by 
R o i s  M a n u f a c t u r i n g  Company (Rois). The  Army r e p o r t s  t h a t  a s  
o f  J u l y  1 ,  1 9 8 4 ,  i t  w i l l  h a v e  a d e E i c i t  o f  5 , 1 6 5  a n t e n n a s ,  
a n d  u n t i l  i t  s t a r t s  t o  r e c e i v e  s u b s e q u e n t  d e l i v e r y  o f  a n t e n -  
n a s ,  t h i s  d e f i c i t  w i l l  i n c r e a s e  by 2 , 0 0 0  a n t e n n a s  p e r  month  
a f t e r  A u g u s t  1984 .  I f  a s o l e - s o u r c e  c o n t r a c t  i s  a w a r d e d  t o  
T e l e x ,  T e l e x  will b e g i n  t o  s u p p l y  2 , 0 0 0  a n t e n n a s  p e r  mon th  
i n  O c t o b e r  1984.  A t  t h i s  t i m e ,  t h e  Army 's  d e f i c i t  w i l l  b e  
9 , 1 6 5  a n t e n n a s .  The  Army a l s o  e x p l a i n s  t h a t  i t  d e c i d e d  t o  
a w a r d  t h e  c o n t r a c t  t o  T e l e x  on  a s o l e - s o u r c e  b a s l s  b e c a u s e  
R o i s  c a n n o t  meet t h e  r e q u i r e d  d e l i v e r y  s c h e d u l e  of  2 , 0 0 0  
a n t e n n a s  p e r  month .  I n  t h i s  r e s p e c t  t h e  Army r e p o r t s  t h a t  
when Rois was a w a r d e d  i t s  c o n t r a c t  R o i s  was c o n t r a c t u a l l y  
r e q u i r e d  t o  a t t a i n  a d e l i v e r y  r a t e  of  2 , 0 0 0  a n t e n n a s  p e r  
month .  However ,  d e s p i t e  b e i n g  g r a n t e d  r e p e a t e d  e x t e n s i o n s  
o f  t i m e ,  R o i s  was n o t  a b l e  t o  meet t h i s  r e q u i r e m e n t .  I n  
f a c t  R o i s ' s  c o n t r a c t  was m o d i f i e d  t o  r e d u c e  t h e  r e q u i r e d  
d e l i v e r y  r a t e  t o  8 4 0  antennas p e r  month  a n d  t o  d a t e  R o i s  
h a s  o n l y  met t h i s  r e q u i r e m e n t  i n  2 mon ths .  The  Army t h e r e -  
f o r e  c o n c l u d e d  t h a t  T e l e x  was t h e  o n l y  f i r m ,  who a s  a p r e -  
v i o u s  s u p p l i e r  w a s ,  e l i g i b l e  f o r  w a i v e r  o f  f i r s t  a r t i c l e  
t e s t i n g  a n d  c o u l d  meet t h e  r e q u i r e d  d e l i v e r y  s c h e d u l e .  

We f i n d  t h a t  t h e  Army ' s  e x p l a n a t i o n  s u f f i c i e n t l y  
d e m o n s t r a t e s  t h a t  i t  h a s  a n  u r g e n t  r e q u i r e m e n t  f o r  t h e  
3 0 , 0 0 0  a n t e n n a s .  G i v e n  t h i s  f a c t o r ,  a n d  s i n c e  I t  i s  n o t  
d i s p u t e d  t h a t  T e l e x  i s  t h e  only f i r m  who q u a l i f i e s  f o r  a 
w a i v e r  of f i r s t  a r t i c l e  t e s t i n g  a n d  c a n  meet t h e  r e q u i r e d  
d e l i v e r y  s c h e d u l e ,  w e  c o n c l u d e  t h a t  t h e  Army 's  d e c i s i o n  t o  
a w a r d  a s o l e - s o u r c e  c o n t r a c t  t o  T e l e x  is j u s t i f i e d .  Lunn 
I n d u s t r i e s ,  I n c . ,  B-210747,  O c t o b e r  25, 1 9 8 3 ,  83-2 CPD 4 9 1 ,  
M c Q u i s t o n  A s s o c i a t e s ,  B-199013,  S e p t e m b e r  1,  1 9 8 1 ,  81-2 C P D  
192 .  

I n s o f a r  a s  M i l - T e c h  a l l e g e s  t h a t  w h e t h e r  i t  is c a p a b l e  
of  p r o d u c i n g  t h e  a n t e n n a s  w i t h i n  t h e  r e q u i r e d  t imef rame  
c o n c e r n s  M i l - T e c h ' s  r e s p o n s i b i l i t y  a n d  m u s t  be  d e c i d e d  by 
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t h e  SBA, w e  d i s a g r e e ,  S i n c e  h e  Army h a  a p r o p e r  b a s i  t o  
c o n t r a c t  o n  a s o l e - s o u r c e  b a s i s ,  t h e  i s s u e  o f  M i l - T e c h ' s  
r e s p o n s i b i l i t y  i s  n o t  a n  i s s u e .  D i v e r s i f i e d  C o m p u t e r  
C o n s u l t a n t s ,  B-205820, J u l y  13, 198,2, 82-2 CPD 47. T h u s ,  
t h e  Army w a 4 ' n o t  r e q u i r e d  t o  l e t  SSA d e t e r m i n e  i f  M i l - T e c h  
c o u l d  meet t h e  d e l i v e r y  s c h e d u l e .  

F i n a l l y ,  M i l - T e c h ' s  a l l e g a t i o n  t h a t  t h e  Army 's  a c t i o n s  
i n  s e l e c t i n g  T e l e x  t o  r e c e i v e  a c o n t r a c t  a m o u n t s  t o  a & 
f a c t o  d e b a r m e n t  o f  Mi l -Tech  w i t h o u t  d u e  p r o c e s s  o f  l a w  is 
w i t h o u t  m e r i t .  D e b a r m e n t  r e f e r s  t o  e x c l u s i o n  f r o m  g o v e r n -  
ment  c o n t r a c t i n g  a n d  s u b c o n t r a c t i n g  f o r  a r e a s o n a b l e ,  s p e c i -  
f i e d  p e r i o d  o f  t ime f o l l o w i n g  n o t i c e  a n d  a h e a r i n g .  M i l -  
T e c h  has riot  been e x c l u d e d  f r o m  c o n t r a c t i n g  w i t h  t h e  Army o r  
a n y  o t h e r  g o v e r n m e n t  a g e n c y .  T h e r e f o r e ,  t h e  Army 's  j u s t i -  
f i a b l e  d e c i s i o n  t o  c o n t r a c t  w i t h  T e l e x  o n  a s o l e - s o u r c e  
b a s i s  d o e s  n o t  c o n s t i t u t e  a f a c t o  d e b a r m e n t  o f  Mi l -Tech . ,  
S e e  B r o k e n  L a n c e  E n t e r p r i s e s ,  B-208932, S e p t e m b e r  21, 1982, 
82-2 CPD 257. /' 

- 

M i l - T e c h ' s  p r o t e s t  a g a i n s t  t h e  s o l e - s o u r c e  a w a r d  i s  
.. d e n i e d .  

I of t h e  U n i t e d  S t a t e s  




