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010EST: 

Requirement in solicitation set aside for minority' 
business participation that bidder submit with its 
bid certification from an agency of the District 
of Columbia Government that bidder is a minority 
business enterprise pertains to the bidder's 
elisibility to hid. Therefore, GAO finds that the 
fact that the bidder is certified at bid openinq 
excuses the bidder's failure to provide evidence 
of the certification with its bid. 

A joint venture is qenerallv an association of 
legal entities to carry out a single business 
enterprise. Unless the terms of a joint venture 
asreement provide that one of the entities no 
lonqer exists, separate qualifications of each of 
the lesal entities in the joint venture properly 
can be considered in evaluatinq the qualifications 
of the joint venture. 

3 .  Procurement officials do not have the discretion 
to announce in the solicitation that one evalua- 
tion plan will be used and then follow another in 
the actual evaluation. Nevertheless, GAD finds no 
nrejudice to the bidders resultinq from awarding 
some points in the actual evaluation of bids under 
a solicitation's evaluation factor. Reqardless of 
whether the bidders should have been given any 
points unless all of the evaluation factor's 
subcriteria were met, the information that had to 
be submitted on the evaluation factor remained the 
same. 

4 .  GAO finds that solicitation reauirement for 
listing of minority subcontractors related to the 
bidder's responsibility and need not have been 
completed prior to bid opening. 
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5. GAO finds no merit in protester's arqument that it 
could have submitted more information under solic- 
i t a t i o n  category of minority and apprenticeship 
hiring record if the motester hac) known that it 
was n a t  limited to j o i n t  venture as opposed to 
separate firm business records. Solicitation did 
not limit the type of bid information that a joint 
venture bidder could submit. Nevertheless, GAO 
questions whether the protester should not have 
been permitted to submit further information after 
bid openins since such information would only 
reflect the protester's hirins record up to the 
time of opening. Yowever, GAO sees no reason to 
disturb evaliiation in view of the fact that 
failure to have any further hiring information 
considered was caused by the Drotester's erroneous 
intermetation of solicitation requirements. 

6 .  (340 finds that it was improper for the District of 
Columbia to use noncost factors to determine award 
in a formallv advertised procurement that was not 
set aside for minority business participation. 
Like federal procurements, District of Columbia 
awards are to be made to that responsible bidder 
whose b i d  conformincr to the invitation for bids 
will be most advantaqeous, mice and other factors 
considered. The other factors are objectively 
determinable elements o f  cost identified in the 
solicitation as factors to be evaluated in the 
selection of a contractor. 

Parker-Kirlin, Joint Venture (Parker-Kirlin), protests 
the acceptance of the bids of BPI Mechanical, Inc. (BPI), 
and RPI Mechanical, Inc./S. J. Murray ComDany, Inc., Joint 
Venture (RPI/Murray), under invitations for bids ( I F R )  
Nos. 0239-AA-02-N-3-CC and 0240-AA-02-N-3-CC, respectively. 
The IFB's were issued by the Government of the District of 
Columbia (D. C. Government) as part of the construction of 
the New Municipal Office Ruildina. TFB No. 0239 was for 
plumbing work, and IPB No. 0 2 4 0  was for heatinq, ventilation 
and air-conditioning work. 

Subsequent to the filinu of this protest, Parker-Kirlin 
filed suit against the D. C. Government in Superior Court of 
the District of Columbia, Civil Division, seeking injunctive 
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relief. Parker-Kirlin Joint Venture v. District of 
Columbia, John E.. Tauchstone, C i u i l .  Actian.Na. 132.Q9-W-5:. By 
order dated December 13, 19.83, the court s e t  aside P a r k e r  
Kirlin's request for injunct ive  relief unti1.a reasonable 
time, after (;&a decided Parker-Kirlin"'sL urotest . 

Ry letter dated February 3 ,  1984 ,  the D. C .  Government 
notified our Office that awards were to be made during the 
pendency of protest because of the need to coordinate the' 
work with other construction work, because of the long 
leadtime for procurement of equipment and because of antici- 
Dated budgetary overruns and delays in the scheduled comple- 
tion time. 

For the reasons set forth below, we deny the protest 
under IFF3 0 2 3 9 ,  we deny the protest under I F B  0 2 4 0  in part 
and sustain it in part. However, we do not recommend that 
the contract be terminated. 

I F B  0 2 3 9  

The I F S  was issued on July 14 ,  1 9 5 3 ,  and was restricted 
to properly certified minority business ent'erprises pursuant 
to the Minority Contracting Act, n.C. Code S 1-1141,  et 
seq. ( 1 9 8 1 ) .  An amendment created a bid evaluation pgcess, 
where bid price was weishted 80 points and "other factors" 
were weighted 2 0  points. The other factors were: ( 1 )  exis- 
tence as a "D.C. Business Firm" (5 points); ( 2 )  apnrentice- 
ship hirinq record ( 1 0  points); ( 3 )  participation in the 
r). (3. nepartment of EmDloyment Services Hirinq Plan (2 
points); and ( 4 )  local minority hiring record ( 3  points). 
The amendment further specified a two-part biddinq format. 
Rid information for the IFB's "other factors" was to be sub- 
mitted on October 17 ,  1 9 8 3 .  Bid prices were to be opened on 
October 2 7 ,  1 9 8 3 .  

Both Parker-Kirlin and B P I  submitted information 
relatinq to the I P B ' s  "other factors." At bid openinq, the 
"other factors" points were announced. B P I  received 16 .6  
points and Parker-Kirlin received 15 points. Parker-Kirlin 
submitted a price of $ 3 7 8 , 0 0 0  and BPI submitted a price of 
$ 3 7 9 , 5 0 0 .  Parker-Kirlin received the full 80 cost points 
for havinq the low bid price and BPI received 7 9 . 7  cost 
points for having the close second low bid. RPI's total 
evaluation score was 9 6 . 3  Doints while Parker-Kirlin's total 
score was 95 points. 
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Parker-Kirlin contends that BPI submitted a 
nonresponsive bid because BPL failed to submit a minority 
business enterprise ( M Y  certFfkaticrn, as required by- t h e  
IFR. 
those business enterprises that have been issued a certifi- 
cate of MBE registration were authorized to submit bids. 
Parker-Kirlin contends that a valid YBE certification was a 
material requirement of a bidder's eligibility to bid and, 
as such, involved bidder responsiveness. 

Parker-Kirlin emphasizes the IFB- cautioned that  only  

The D. C. Government states that while BPI'S bid did 
not include a copy of BPI's MBF: certification, the company 
was certified by the Minority Business Opportunity Commis- 
sion on July 1 2 ,  1983,  in the areas of mechanical and qen- 
era1 contracting, plumbins, heatins, and air conditioning. 
Thus, the D. C .  Government contends that B P I  was a certified 
MBE at the time it submitted its bid. The D. C. Government 
further states that the IFR request that MRE certification 
be submitted with the bidder's bid mice was for convenience 
so that procurement officials would not have to conduct 
independent research on a bidder's certification. The 
0. C. Government arques that the evidence of certification 
at bid opening does not determine bid respo'nsiveness, but 
rather the actual fact of certification. The D. C. Govern- 
ment further argues that not attachinq evidence of MRF: cert- 
ification has no effect on price, quantity, quality, or 
delivery and, as a consequence, can be waived as a minor 
informality where the bidder, as here, is certified at the 
time of bid openinq. 

F?PI alleqes that not only was B P I  properly certified as 
an MBE prior to bid opening, but BPI's certification was 
received by the D. C. Government's procurement officials 
prior to bid openinq, along with information pertaining to 
the "other factors" portion of BPI'S bid. Therefore, B P I  
contends that the failure to resubmit the certification with 
its bid price was a minor informality and waivable. 

GAO Analysis 

Because the record does not establish whether BPI'S 
allegation is true, we have decided the matter without 
responding to that allegation. 

We have held that the submission of MBE certification 
with a bid pertains to the bidder's eligibility to bid and . 
is similar to the small business certification requirements 
for small business set-asides that the bidder be small at 
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bid opening. Northern Viruinia Chapter, Associated Builders 
and Contractors, Inc., et%., R-202510, April 2 4 ,  1981; 
81-11 CPD 3t8 ,  a f f  frmed"orr RemnsFliPerat30rrp R"-ZOZS.fO',Z 
Auqust 3 ,  1981,  81-2 CPD 85. Consequently, we aqree w i t h  
the D, C, Ga-vermuent that the crucial suestforr, fs-whethec 
the bidder is certified as an MBE at the time of hid openinq 
and not whether the bidder has provided evidence of certifi- 
cation with its bid. As stated above, the IFF3 request for 
MBE certification was merely for the convenience of the 
D. C. Government. 

IPB 0 2 4 0  

A.  Rackqround 

The I F R  was issued on July 1 4 ,  1 9 8 3 ,  on an unrestricted 
basis, and used the identical evaluation and two-step 
biddinq process as IFB 0 2 3 9 .  Information for this IFB's 
"other factors" was to be submitted on October 2 1 ,  1 9 8 3 .  
Bid prices were to be opened on November 3 ,  1 9 8 3 .  

Evaluation of the bidders' information on the "other 
factors" portion of TFB 0 2 4 0  was completed.on November 1 ,  
1 9 8 3 .  Parker-Kirlin received 15  Doints and RPI/Murray 
received 18  points. On November 3 ,  1 9 8 3 ,  bids were opened. 
Parker-Kirlin's bid was S 3 , 4 4 3 , 0 0 0  and BPI/Murray's bid was 
$ 3 , 4 8 7 , 0 0 0 .  Parker-Kirlin's low bid received 80  points, and 
BPI received 7 8 . 6  points €or its second low bid. Parker- 
Kirlin's total score was 9 5  points and RPI's was 9 6 . 6  
points. 

B. D. C. Business Firm 

Parker-Kirlin asserts that RPI/Yurray should have 
received no (rather than 3 . 8  of 5) evaluation points for the 
"other factors" subcateqory o f  existence as a D. C. business 
firm. Parker-Kirlin points out that, under the IFB, the 
bidder had to have its principal office located in the 
District of Columbia for a period of at least 2 years, 
oaid D. C. taxes, and had a workforce comprised of at least 
51 percent D. C. employees. Parker-Kirlin asserts that 
because the RPI/Murray joint venture was formed solely to 
bid on the IFB, the joint venture did not meet this 
requirement. Accordinqlv, the joint venture was evaluated 
by the D. C. Government improperly as separate entities. 

In addition, Parker-Kirlin argues that even if. 
RPI/Yurray was properly evaluated, the joint venture still 
did not qualify as a r). C. firm because neither separate 
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entity met all the solicitation criteria. Specifically, 
Parker-Kirlin alleqes that E. J. Murray Company, Inc., has a 
prfnciasl place of business irr.MaryEaniF, 
Mechanical, Tnc,, has a principal place of b u s i n e s s  in the 
D i s t r i c t  of Columbia, the company has not been located there 
for 2 successive years, nor has it Raid D. C. taxes €or 
calendar years 1981  and 1982. According to Parker-Kirlin, 
BPI Mechanical, Inc., has been in existence as a corporate 
entity only since May 1982.  

&Itbough RPT 

The D. C. Government takes the position that the 
separate records of the companies comprising the joint ven- 
t u r e  can be taken into account in determining the qualifica- 
tions of the joint venture. The D. C. Government emphasizes 
that a joint venture is a special Combination or association 
of legal entities designed to carry out a sinqle business 
enterprise for profit and, consequently, an evaluation of a 
joint venture reasonably entails the separate entities which 
comprise it. 

As to Parker-Kirlin's argument that neither BPI 
Mechanical, Inc., nor E. J. Murray Company, Inc., qualified 
as a D. C. business firm, the D. C. Government argues that 
if the Parker-Kirlin argument were adopted, none of the 2.5 
of 5 points should have been awarded to Parker-Kirlin under 
this subcategory. The I). C. Government states that less 
than 51 percent of Parker-Kirlin's employees are District of 
Columbia residents and that less than 51 percent of 
Parker-Kirlin's waqes are paid to District of Columbia 
residents. 

GAO Analysis 

The joint venture agreement between BPI and E. J. 
Murray Company cannot be ignored in evaluating the combined 
bid of the two companies under the "other factors" portion 
of the IFB. 
1974, 74-1 C P m l .  However, we cannot accept Parker- 

See Harper Enterprises, B-179026, January 25, 

Kirlin's argument that only the prior business history of 
the joint venture must be considered. Parker-Kirlin's argu- 
ment is based on the theory that, like a partnership or 
corporation, a joint venture is a business with a leqal 
identity separate from its "owners or subsidiaries." In our 
view, the D. C. Government correctly states that a joint 
venture is essentially an association of legal entities to 
carry out a sinqle business enterprise. Unless the terms of 
a joint venture agreement provide that one of the entities 
no longer exists, we fail to see how the separate qualifica- 
tions of each of the legal entities compromising the joint 
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venture can be ignored in evaluating the qualifications of 
the joint venture- See Harper Enterprises,, suprav ~ - 

with respect to Parker-KkrIin@s argument t h a t  the- -  I 

companies separately. d o  not meet t h i s  requirement , ttre:,rPW 
Drov ided : 

'I. . . A maximum of five ( 5 )  points is 
assiqned under the cateqory for each bidder which 
qualifies as a D. C. business firm. For purposes 
of this category a 'D. C. business firm' means a 
business for whose principal office has been 
physically located in the District of Columbia for 
a period of at least two (2) successive years 
Drior to the date for submission of bids for other 
price factors. During such period the business 
firm must have been subject to the tax levied 
under D. C. Code 1981, S 47-1810.1 et seq. and had 
a workforce of which at least 5 1 %  ofthe employees 
were residents of the District or of which at 
least 51% of the wages were paid to D.C. residents 

' 1  
0 . .  

The IFB further provided that each bidder meeting the D. (3. 

business firm requirement would receive the maximum number 
of assiqned ooints while bidders not meetinq the requirement 
would receive no points. 

The record shows that the D. (3. Government gave no 
points only if the bidder was not physically located in the 
District of Columbia. If the bidder was so physically 
located, the D. C. Government awarded points up to five or 
subtracted points from five depending on the number of the 
D. C. business firms criteria met. Since Parker-Kirlin and 
SPI/Murray were physically located in the District of 
Columbia, the two bidders were awarded some points. 

We find that this method of evaluation was inconsistent 
with the stated evaluation criteria since the I F R  specifi- 
cally provided that a bidder would receive no points if it 
did not meet all the requirements. We have held that a 
procuring agency does not have the discretion to announce in 
the solicitation that one evaluation plan will be used and 
then follow another in the actual evaluation. See Umpqua 
Research Company, B-199014, April 3, 1981, 81-1 CPD 254. 

resulting from the evaluation scheme used. Regardless of 
the evaluation points that were ultimately given, the 

Nevertheless, we find no prejudice to the bidders 



B-213667 8 

information that had to be submitted by the bidders under 
the IFB's D, C, business firm category remained t h e  same,. 

used by the D, C. Government both Parker-Kirlin and 
BPI/Murray would_ have received no evaluation pointsfor 
being a D. C. business firm and BPI/Murray would still have 
had the highest overall evaluation score. 

any event, even if t h e  IFB's' scor ing  procedure ha8 been 

C. Listing Minority Subcontractors 

Parker-Kirlin alleges that BPI/Murray did not submit 
the IFB-required list of minority subcontractors with its 
b i d ,  Parker-KirIin further alleqes that BPI/Murray must 
subcontract all the sheet metal work required by the IFR 
because neither company in the joint venture has a sheet 
metal shop. Parker-Kirlin emphasizes that the IFR required 
that 30 percent of any subcontracted work be certified MBE's 
and that these MBE's were to be listed in the bid. Parker- 
Kirlin therefore arques that RPI/Murray's bid should have 
been rejected because it failed to list its minority subcon- 
tractors or even make a statement that the requirement of 
30-percent minority subcontract work would be met. 

The D. C. Government states that the IFF3 contains no 
requirement that a specific percentage o f  anticipated sub- 
contract work be given to certified MBE's. The D. C. Gov- 
ernment also states that no listing o f  minority subcontrac- 
t o r s  was required to evaluate bids under the "other factors" 
category. 

GAO Analysis 

We find that the listing of minority subcontractors 
provision was merely for information and need not have been 
completed by a bidder prior to bid opening. Ye have held 
that similar requirements are contract performance require- 
ments which set forth how the work is to be accomplished. 
- See 4 1  Comp. Gen. 106 (1961); 41 Corn?. Gen. 555 (1962). 
Such provisions relate to bidder responsibility, not respon- 
siveness. See Delta Elevator Service Corporation, R-208252, 
March 23, 1983, 83-1 CPD 299; Contra Costa Electric, Inc., 
B-190916, April 5 ,  1978, 78-1 CPO 268. Therefore, even 
assuminq that SPI/Murray will have to subcontract some 
heating, ventilation, and air-conditioning work, we cannot 
conclude that RPI/Murray's bid should have been rejected 
because the joint venture failed to provide a list of 
minority subcontractors. 
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D. Apprenticeship and Minority Hiring 

Parker-KFrI i'n- c a m t e n & "  t h a t  there was- nw ratiana1 b a s i s  - 
for the D. C. Government to award BPL/Murray any paints for 
a record. of apprenticeship and minority h-2ring.*becauswno*. 
such record existed for the joint venture. In the 
alternative, Parker-Kirlin argues that the IFB clearly 
stated that the apprenticeship and local minority hirinq 
record were to be judqed on the number of apprentices o r  
local minorities hired by the "bidder" for the last 5 
years. In this reqard, Parker-Kirlin emphasizes that it 
submitted information pertaininq only to its joint venture 
rather than information pertaining to the individual 
companies which make up its joint venture. Parker-Kirlin 
alleges that, had its individual companies submitted 
seoarate records, Parker-Yirlin could have shown the D. C. 
Government that approximately 300 District of Columbia 
minority residents had been hired over the last 5 years. 
Therefore, Parker-Kirlin takes the position that the D. C. 
Government failed to properly state this unequivocally in 
the I F 8  to permit all bidders to compete equally. 

Parker-Kirlin also asserts that the D.. C. Government 
violated the policy of the Minority Contracting Act, D.C. 
Code 1 - 1 1 4 1 ,  et seq. ( 1 9 8 1 ) ,  and Minority Business 
Opportunity Comxssion regulations, by awardinq evaluation 
points to the BPI/Murray joint venture based upon its 
individual record of a nonminority company, E. J. Murray 
Company, for hiring local D. C. resident employees. 
Parker-Kirlin charges that a larqe nonminority firm like 
E. J. Murray unfairly received more evaluation points under 
the terms of IFR because the evaluation was based upon the 
total number of local minorities rather than the percentage 
of local minorities hired in the bidder's total workforce. 
Parker-Kirlin points out that it has hired only a small 
number of minority District of Columbia residents over the 
past 5 years, but this number constituted a significant 
portion of the joint venture's small workforce. Parker- 
Kirlin alleges that for the last 5 years, E. J. Murray 
Company has hired, on the other hand, perhaps 10 D. C. resi- 
dents out of a total workforce of 1,000 employees. Accord- 
in9 to Parker-Kirlin, a registered local MBE joint venture 
will necessarily receive less points based on its limited 
business experience than a large nonminority firm with 
exDanded business experience which joins with a minority 
firm as a first-time joint venturer. 
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The D. C. Government again takes the position that a 
reasonable evaluation of the effectiveness of a. joint 
venture- is the separate records of the companies, Tn addi- 
tion, the D. C. Government notes  that  IFR 0240 4id not limit 
the information to  be submitted by a joint- venture u r r d e ~  t h e  
"other factors" portion to only the business records of the 
joint venture itself. 

GAO Analvsis 

In evaluatinq a bidder's hiring record based on the 
number of apprentices and minorities hired rather than on 
the percentage hired, the I F R  specifically provided that 
bidders would be scored on the basis of the "number" of 
apprentices and minorities hired within the last 5 years. 
Because the IFB clearly stated that the number of 
apprentices and minorities was the basis for evaluation, we 
find that the D.C. Government's evaluation of bids was 
proper. 

Yowever, in our view, the basic issue here is whether 
the hiring record of a joint venture bidder was limited to 
consideration of only the prior business history of the 
joint venture itself. For the reasons stated above, we are 
unable to conclude that the evaluation of a joint venture's 
hiring record must be so limited. 
supra. As to Parker-Kirlin's allegation that it was misled 
into failins to submit records o€ the individual entities in 

Harper Enterprises, 

its joint venture, we fail to see how the IFB caused this. 
While Parker-Kirlin is a local minority joint venture that 
is certified by the Minority Business Opportunity Commission 
of the District of Columbia, the IFR clearly was not 
restricted to MRE participation, joint venture or other- 
wise. Further, as noted by the D. C. Government, the I F R  
did not limit the type of information that a joint venture 
bidder could submit under the "other factors" portion of the 
sol ic i ta t ion . 

Nevertheless, we question whether the D. C. Government 
could not have given Parker-Kirlin the opportunity to submit 
further information after the October 21, 1983, submission 
date set forth in the IPS. We have held, for example, that 
information bearing on a bidder's responsibility may be fur- 
nished after bid openinq up to the time performance is due. - 

Lapteff Associates, Martel Laboratories, Inc., Kappe 
Associates, Inc., B-196914, B-196914.2, 8-197414, August 20, 
1980, 80-2 CPD 135. Although the bidder's apprenticeship 
and minority hiring record does not directly relate to its 
ability to perform, we do think that it is similar to the 
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MBE certification requirement in IFB 0239, that is, evalua- 
tion is. to be made based on the appEeati.ceskip. a n d . m h ~ d ! I k y - .  
h i r f n g .  record. af t h e  bLd8er..up.to: t H e  tfm& bid opening 
and not on whether the  bidder has provided. evidence of that 1 ' 

recar& w i t h  its bid. Tn our v5ew, the IFB request fo@.t.trf'S': 
information here was also for the convenience of the D. C.' 
Government so that procurement officials would not have to 
conduct independent research on a bidder's apprenticeship 
and minority hiring record. 

In any event, we find that the D. C. Government' 
evaluated in good faith the information that Parker-Kirlin 
did submit. Moreover, we further find that the D. (3. Gov- 
ernment's failure to evaluate whatever information Parker- 
Kirlin had concerning its individual companies was caused by 
Parker-Kirlin's erroneous interpretation of the IFB's 
requirements regarding the submission of minority and 
apprenticeshiD hiring information. Therefore, under the 
circumstances, we see no reason to disturb the D. C. Govern- 
ment's evaluation of Parker-Kirlin's bid information in this 
area. 

E. Authority to Implement "Other Factors" Evaluation 

In the alternative, Parker-Kirlin contends that if it 
is found that the bids were properly evaluated under the 
"other factors" portion of the IFB, the D. C. Government had 
no authority to provide for a process where Preference is 
qiven to local companies with certain apprenticeship or 
hirinq records. According to Parker-Kirlin, the IFR prefer- 
ence evaluation scheme actually violates the D. C. Govern- 
ment's procurement regulations because it is unnecessarily 
restrictive and unduly limits the number of bidders. 
Parker-Kirlin further points out that the IF9 was not a 
minority business set-aside. 

The D. C. Government states that Mayor's Order 82-204 
(December 8, 1982) is the authority €or including evaluation 
criteria in IFB 0240 for minority and apprenticeship 
hirinq. The D. C. Government notes that the order 
specifically Provides that the construction of the municipal 
center shall give increased employment opportunities for 
local apprentices and enhance the opportunities available to 
the minority and small business community. In addition, the 
D. C. Government argues that the two-step evaluation 
procedure does not unduly restrict competition. In the 
rl). C. Government's view, the two-step procedure protects the 
integrity of the bidding process by requiring an evaluation 
of other bid factors m i o r  to the submission of bid prices. 
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The D. C. Government asserts that bidders are fairly 
evaluated w i t h o u t  any suqgestion t h a t  the evaluatian was 
sXantea in favor of the apparent low bidder. 

GAO Analysis 

Parker-Kirlin's protest against the inclusion of 
certain hid evaluation criteria in the IFR is untimely. 
Under our Rid Protest Procedures, protests based upon 
alleged improprieties in the solicitation which are apparent 
mior to bid opening shall be filed prior to bid opening, 4 
C.F.R. S 2?.2(b)(l) (1983). While Parker-Kirln did file i ts  
protest aqainst award to any other bidder on the bid opening 
date, the issue that there was no authority for the 
inclusion of apprenticeship and minority hiring in IFB 0240 
was not raised by Parker-Kirlin until a supplemental protest 
6 weeks after openinq. 

~n any event, because the court has expressed interest 
in a decision by our Office, we will, in accordance with our 
policy when a court expresses interest, consider the issue 
on the merits. See New York [Jniversity, 4-195792, - 
August 18, 1980, 80-2 CP13 126. 

In our minion, the D. C. Government was atternotinq to 
evaluate in a formally advertised Drocurement context 
matters that do not pertain to price. Under D.C. Code 
S 1-1110 (1981) all contracts for the purchase of supplies 
or services are to be let by formal advertisement. 
Contracts for construction are encompassed within this 
requirement. See Northern Virqinia Chapter, Associated 
Builders and Contractors, Inc., et al., supra. 

We find that it is improper to use information not 
pertaininq to price for the purpose of making award in a 
procurement required by the D. C. Code to be advertised. In 
procurements by federal agencies, Federal Procurement 
Requlations S 1-2.407-1(a) (1964 ea.) and 41 U.S .C .  S 253(b) 
require that award under a formally advertised procurement 
be made to that responsible bidder whose hid conforminq to 
the invitation for bids, will be most advantageous to the 
government, price and other factors considered. We have 
consistently interpreted this requirement to mean that award 
will be made on the basis of the most favorable cost to the 
qovernment, assuminq the low bid is responsive and the 
bidder responsible. 37 C o m p .  Gen. 550 -(1958); Central 
Washington University, 8-200316, Auqust 18,  1981, 81-2 CPD 
152. In the context of a formally advertised procurement, 
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"other factors" are objectively determinable elements of 
cost identified in tk.. solkitat ion -as- f actarsdtwbe?::' ' -  

evaltrated- in the- setection-of a. cantractor... 
Electric Company, Environmental Products Divfsion,,:p--209272, 
Novemher. 4-, 1982,. 82-2 CPD 409. , r  

!3ntersmv 

The procurement regulations of the D. C. Government set 
forth the same standard €or advertised procurements as the 
Federal Procurement Regulations. Materiel Management 
Manual, Government of the District of Columbia S 2420.4B(3) 
(1974). Further, we note that Parker-Kirlin's bid price was 
$44,000 lower than RPI/Murray's. Since BPI/Murray's hiqher 
point score was the obvious result of a slightly higher 
ratina than Parker-Kirlin under the other factors portion of 
the I F R ,  it is clear that the award to RPI/Murray was made 
at other than the most favorable cost to the D. C. 
Government. 

t 

The D.C. Code S 1142 (1981) does provide an exception 
to the advertising requirement where the Mayor may authorize 
negotiations pursuant to the Minority Contracting Act in 
order to foster local minority opportunities. Here, how- 
ever, the I F B  was not set aside under the.Minority Contract- 
ing Act for MRF: Participation. With respect to the D. C. 
Government's argument that Mayor's Order 82-204 authorized 
the bid evaluation process for the IFB, it appears to us 
that this order was intended only to allow maximum partici- 
pation of the minority business community throuqh the use of 
the Minority Contractinq Act and its implementinq regula- 
tions. In fact, D.C. Code S 1-1146 specifically provides 
for the allocation of construction contracts to local 
minority enterprises in order to attain the stated goal of 
35 percent minority business participation in construction 
contracts. Therefore, we do not think that the order was 
intended to authorize the award on a basis other than price 
of contracts not set aside €or MRE participation. 

We sustain Parker-Yirlin's protest on this issue. 

Normally, it would be appropriate for the D. C. 
Government to consider the feasibility of terminating the 
awarded contract and issuing a revised solicitation reflect- 
inq award on the basis of the lowest evaluated price. Pow- 
ever, in view of Parker-Kirlin's failure to object to the 
IFB's evaluation criteria prior to bid opening, we do not 
recommend that RPI/Yurray's contract be terminated. Instead 
of filing a timely protest against the solicitation's evalu- 
ation criteria, Parker-Kirlin participated in the procure- 
ment by submittinq pertinent information under the "other 
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factors" portion of the I P R  and by submitting a bid. 
Parker-Kirlin chose to complain about the other factors 
portion of t h e  TFB only  after it- lost- the awar6, - Inc, v. Energy Research and Development Administration, 528 
F,2d 1294, 1300 (7th Cir. 1975). 

A i r c o ,  

of t h e  United States 




