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Bataco Industries, 1nc.--Reconsideration MATTER OF: 

DIQEST: 

1. Where protester arques that GAO decision 
first raised an issue that was not argued by 
the parties but record shows that in fact 
the protester raised the issue during the 
course of its protest, reconsideration of 
the protest without regard to that issue is 
not required. 

2. GAO reaffirms prior decision where recon- 
sideration request merely reflects pro- 
tester's disagreement with decision and does 
not provide any evidence that the decision 
was erroneous. 

Sataco Industries, Inc. requests reconsideration of 
our decision in Bataco Industries, Inc. , 9-212847, Febru- 
ary 13, 1984, 84-1 CPD 179, in which we denied Bataco's 
prbtest that the specification for barbed tape in invita- 
tion €or bids No. DLA700-83-B-0247, issued by the Defense 
Construction Supply Center (DCSC), was unduly restrictive 
of competition . 

We affirm our decision of February 13, 1984. 

We held that it was Bdtaco's private agreement not 
to compete for future procurements of the specified design 
that placed Bataco at a competitive disadvantage, rather 
than the specification itself. Considerinq this circum- 
stance, we concluded that the specification was not unduly 
restrictive of competition and that DCSC had no duty to 
field test Bataco's proposed alternative design for barbed 
tape . 

Bataco contends that its protest concerned the 
restrictive nature of DCSC's specification, and that the 
existence of a private agreement which inhibited Bataco 
from bidding on the specified barb design is therefore 
irrelevant to the consideration of the protest. Moreover, 
according to Rataco, the matter of its private aqreement 
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was r a i s e d  - s u a  s p o n t e  by t h i s  Of f i ce ,  so t h a t  t h e  par t ies  
d i d  n o t  have  a n  o p p o r t u n i t y  t o  a r g u e  t h e  matter. Bataco 
r e q u e s t s  a c c o r d i n g l y  t h a t  a l l  d i s c u s s i o n  o f  t h i s  i s s u e  be 
s t r i c k e n  from t h e  r e c o r d .  

The record s i m p l y  does n o t  s u p p o r t  Bataco's p o s i t i o n .  
Bataco i n t r o d u c e d  t h e  i s s u e  of i t s  ag reemen t  n o t  to  compete 
i n  i t s  Augus t  25,  1983  l e t t e r ,  when it a r g u e d  t h a t  t h i s  
p r o c u r e m e n t  s h o u l d  be h a n d l e d  l i k e  a prior p r o c u r e m e n t  
where  Bataco's a l t e r n a t e  d e s i g n  was c o n s i d e r e d .  I n  t h i s  
r e g a r d ,  Bataco s t a t e s  t h a t  w h i l e  it was i n i t i a l l y  u n a b l e  to  
b i d  u n d e r  t h e  pr ior  s o l i c i t a t i o n  f o r  t h e  same b a r b e d  tape 
as spec i f ied  h e r e  "due  t o  t h e  sa le  o f  some of its equ ipmen t  
and  t h e  p r o d u c t i o n  r i g h t s "  t o  a competitor, DCSC's amend- 
ment o f  t h a t  s o l i c i t a t i o n  p e r m i t t e d  c o n s i d e r a t i o n  o f  
Bataco's a l t e r n a t e  d e s i g n .  Bataco goes on t o  s ta te  t h a t  
w i t h  respect t o  t h i s  p r ior  p r o c u r e m e n t :  

" F o r  many y e a r s ,  Bataco w a s  t h e  l e a d i n g  
s u p p l i e r  o f  t h i s  t y p e  [ t h e  d e s i g n  s p e c i f i e d  
i n  t h e  i n s t a n t  p r o c u r e m e n t ]  o f  b a r b e d  w i r e .  
I n  1982,  Bataco s o l d  i t s  e q u i p m e n t  and t h e  
r i g h t  t o  make t h e  t y p e  o f  wire b e i n g  
p r o c u r e d  t o  C l a r k  I n t e r n a t i o n a l  S e c u r i t y ,  
I n c . ,  and a g r e e d  n o t  t o  compete w i t h  C l a r k  
i n  t h e  U n i t e d  States." 

Whi le  i t  is t r u e  t h a t  Bataco's protest o f  t h e  p r e s e n t  
p r o c u r e m e n t  f o c u s e s  on  Bataco's a rgumen t  t h a t  t h e  s p e c i f i -  
c a t i o n  is  u n d u l y  r e s t r i c t i v e ,  Bataco a g a i n  makes it clear  
t h a t  i t  is Bataco's s i t u a t i o n ,  and  n o t  t h e  s p e c i f i c a t i o n ,  
which  i n h i b i t s  Bataco, when i t  s ta tes :  

" . . . A s  d i s c u s s e d  ea r l i e r ,  Bataco was 
formerly t h e  major s u p p l i e r  o f  s u c h  wire 
b u t ,  by c o n t r a c t ,  is no  l o n g e r  p e r m i t t e d  t o  
s u p p l y  s u c h  wire; however ,  Bataco is n o t  
p r o h i b i t e d  from s u p p l y i n g  i t s  b a y o n e t  d e s i g n  
which,  w e  s u b m i t ,  a lso s a t i s f i e s  t h e  minimum 
n e e d s  o f  t h e  Government ."  

A c c o r d i n g l y ,  Bataco's a g r e e m e n t  n o t  to  compete was i n t r o -  
duced  by Bataco i t s e l f  a s  o n e  o f  t h e  c o n s i d e r a t i o n s  t h a t  
r e s t r i c t e d  i ts a b i l i t y  t o  compete u n d e r  t h e  p r e s e n t  so l ic i -  
t a t i o n .  

Bataco a l so  d i s p u t e s  o u r  c o n c l u s i o n  t h a t  t h e  spec i f i -  
c a t i o n  i t s e l f  was n o t  r e s t r i c t i v e  of c o m p e t i t i o n .  F i r s t ,  
it c o n t e n d s  t h a t  w e  were i n c o r r e c t  i n  c o n c l u d i n g  t h a t  t h e  
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specified barbed tape design had been field tested because 
the specified design was modified after the testing. As 
Rataco is aware, the specified barbed tape was tested to 
determine its effectiveness in achievinq its intended pur- 
pose, that of deterring intruders, while the subsequent 
modification to that specification concerns the painting of 
the barbed tape. We therefore saw no reason to question 
DCSC's position that the specified design, - i.e., the shape 
and spacing of the barb, had been field tested to determine 
its eEfectiveness in deterrinq intruders and that Bataco's 
alternate design had not. 

Second, Bataco now argues that the painting specifica- 
tion has a neqative effect on the snagging characteristics 
of the barb, but fails to furnish any rationale why this is 
so. It is certainly not obvious that painting the barbed 
tape as specified necessarily affects its snagging charac- 
teristics, but even if it does, it presumably affects all 
desiqns equally, and is therefore not restrictive. 
Moreover, because this argument was not raised in the 
original protest, it is now untimely because any newly 
raised issue must independently satisfy the timeliness 
requirements of our Rid Protest Procedures, 4 C.F.R. S 21.2: 
(1983); Air Tech Industries--Reconsideration, B-211252.2, 
June 28, 1983, 83-2 CPD 37. 

.3s to the painting specification itself, Bataco does 
not contend that it cannot paint barbed tape in the manner 
specified, or that the paintinq specification is in any 
manner restrictive. Rather, in Bataco's judqment, the 
specified paint type and painting technique are not the 
best methods for meeting the government's needs, and it has 
provided "reasonable substantiation for the merits of its 
position." This of course, is not the appropriate test: 
rather, it is the reasonableness of the agency's determi- 
nation of its minimum needs and how they must be met, that 
is controlling that determination, and the technical judg- 
ment that goes into it, necessarily is primarily the 
responsibility of the procurinq agency. Interstate Court 
Reporters, €3-208881.2, February 9, 1983, 83-1 CPD 145. 
We will not object to an aqency's conclusions in those 
respects unless the protester shows that the agency acted 

istries. Inc. unreasonably or arbitrarily. Yill Industries, Inc., 
August 24, 1983, 83-2 CPD 246; Industrial Acoustics 
Company, Inc., et al., B-194517, February 19, 1980, 80-1 
CPD 139. 

lustrial Acoustics 
Company, Inc., et al., B-194517, February 19, 1980, 80-1 
CPD 139. 

The protester also challenges our statement in the 
decision that DCSC believes the specified barb tape desiqn 
is preferable because its shorter barbs are less likely to 
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e n t a n g l e  when t h e  b a r b e d  tape is c o i l e d  f o r  storage. 
Bataco reiterates its c o n t e n t i o n  t h a t  DCSC's c o n c l u s i o n  
i n  t h i s  r e g a r d  is b a s e d  upon a n  u n s u b s t a n t i a t e d ,  s e l f -  
s e r v i n g  s t a t e m e n t  o f  i t s  competitor. I t  is t r u e  t h a t  
as s u p p o r t  for  i ts  p o s i t i o n  t h a t  s h o r t e r  barbs are less 
l i k e l y  t o  e n t a n g l e  when c o i l e d ,  DCSC f u r n i s h e d  a n  a n a l y s i s  
prepared by a n  i n d i v i d u a l  now employed by Bataco's competi- 
tor .  However, Bataco f a i l s  t o  p r o v i d e  any  r a t i o n a l e  t h a t  
would s u p p o r t  t h e  oppos i te  c o n c l u s i o n ,  i.e.8 t h a t  l o n g e r  
barbs are somehow less l i k e l y  t o  e n t a n g z h e n  c o i l e d ;  
i n s t e a d ,  Bataco would h a v e  u s  d i s m i s s  a n  a n a l y s i s  t h a t  
u n d e r c u t s  i t s  p o s i t i o n  s i m p l y  b e c a u s e  o f  i t s  o r i g i n .  
C o n s e q u e n t l y ,  Bataco h a s  n o t  m e t  i t s  b u r d e n  of p r e s e n t i n g  
c lear  and  c o n v i n c i n g  e v i d e n c e  t h a t  t h e  a g e n c y ' s  judgment  is 
i n  error .  Bowne T i m e  S h a r i n g ,  I n c . ,  B-190038, May 9 ,  1978,  
78-1 CPD 347. 

Bataco also res ta tes  a number o f  o t h e r  a rgumen t s ,  
i n c l u d i n g  i t s  c o n c e r n  t h a t  w e  d i d  n o t  place proper e m p h a s i s  
upon t h e  f ac t  t h a t  DCSC p u r c h a s e d  a s u b s t a n t i a l  q u a n t i t y  of 
i t s  a l t e r n a t e  d e s i g n  i n  a pr ior  p r o c u r e m e n t  and t h a t  t h i s  
b a r b e d  tape is by a l l  a c c o u n t s  s e r v i n g  its i n t e n d e d  
p u r p o s e .  Because  a l l  o f  t h i s  was f u l l y  c o n s i d e r e d  i n  o u r  
o r i g i n a l  d e c i s i o n ,  Bataco i n  e f f e c t  is r e a r g u i n g  i t s  
o r i g i n a l  protest ,  t a k i n g  e x c e p t i o n  t o  o u r  l ega l  c o n c l u s i o n  
w i t h o u t  p r o v i d i n g  a n y  new a r g u m e n t s  or f a c t s .  Mere d i s -  
a g r e e m e n t  w i t h  o u r  p r io r  d e c i s i o n  d o e s  n o t  p r o v i d e  a b a s i s  
t o  reverse o u r  d e c i s i o n .  S o l e n e r g y  Corpora t ion - -Recons id -  
e r a t i o n ,  B-208111.3, March 22,  1983 ,  83-1 CPD 280. 

The d e c i s i o n  is a f f i r m e d .  

Comptroller G e n e r a l  
o f  t h e  U n i t e d  S ta tes  

- 4 -  




