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GAO w i l l  r e v i e w  a p r o t e s t  a g a i n s t  a t e rmina -  
t i o n  f o r  c o n v e n i e n c e  where  t h e  t e r m i n a t i o n  is 
based on a n  a l l e g e d  d e f i c i e n c y  i n  t h e  i n i t i a l  
c o n t r a c t  award. 

R e f u s a l  on g rounds  o f  a d m i n i s t r a t i v e  conveni -  
e n c e  t o  r eca l cu la t e  estimate o f  in-house 
cos ts  f o r  o p e r a t i n g  base ma in tenance  f a c i l i -  
t i e s  ( w h i c h  f a i l e d  t o  a c c o u n t  f o r  a n  I F B  
amendmen t )  does n o t  c o n s t i t u t e  a c o g e n t  or 
c o m p e l l i n g  reason f o r  r e p r o c u r i n g  t h e  
r e q u i r e m e n t ,  b u t  ra ther  c o n s t i t u t e s  a b r e a c h  
of t h e  g o v e r n m e n t ' s  o b l i g a t i o n  t o  e v a l u a t e  
t h e  b i d  f a i r l y  and h o n e s t l y .  

Space  Age E n g i n e e r i n g ,  I n c .  p r o t e s t s  t h e  t e r m i n a t i o n  
i t s  c o n t r a c t ,  N o .  DAKF03-82-C-0043, awarded by t h e  

Depar tment  o f  t h e  Army t o  o p e r a t e  b a s e  ma in tenance  f a c i l i -  
t i e s  a t  For t  Ord .  Award w a s  based  on an  O f f i c e  o f  
Yanagement and Budget  (OMB) C i r c u l a r  A-76 compar ison  
o f  Space  Age ' s  p r i c e  w i t h  t h e  Army's estimate o f  t h e  cost  
o f  p e r f o r m i n g  t h e  s e r v i c e s  in-house.  The Army t e r m i n a t e d  
t h e  c o n t r a c t  f o r  c o n v e n i e n c e  s h o r t l y  a f t e r  award because  o f  
p e r c e i v e d  d e f e c t s  i n  t h e  s o l i c i t a t i o n  and t h e  cost  compari-  
son .  We s u s t a i n  t h e  p r o t e s t .  

T h e  Army awarded t h e  con t r ac t  t o  S p a c e  Age, t h e  o n l y  
b i d d e r ,  on September  1, 1982. Dur ing  a pos t -award  "prework 
c o n f e r e n c e "  between t h e  p a r t i e s ,  however,  i t  was d i s c o v e r e d  
t h a t  Space  Age ' s  i n t e r p r e t a t i o n  o f  t h e  cont rac t  d i f f e r e d  
from t h e  Army's u n d e r s t a n d i n g  w i t h  r e s p e c t  to  which p a r t y  
had t o  pay f o r  N a t i o n a l  Stock Number (NSN) p a r t s .  A s  
o r i g i n a l l y  i s s u e d ,  t h e  s o l i c i t a t i o n  p r o v i d e d  t h a t  t h e  
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c o n t r a c t o r  would  p a y  for NSN pa r t s ;  t h e  g o v e r n m e n t  had  pre- 
pared t h e  i n - h o u s e  estimate o n  t h a t  b a s i s .  On t h e  o t h e r  
h a n d ,  Space Age had  n o t  a l l o w e d  for t h e  cos t  of NSN p a r t s  
i n  i t s  pr ice  b e c a u s e  t h e  s o l i c i t a t i o n  had  b e e n  amended t o  
d e l e t e  t h e  NSN p a r t s  p r o v i s i o n .  Once t h i s  was d i s c o v e r e d ,  
t h e  Army a d j u s t e d  t h e  e s t i m a t e d  c o n t r a c t  price t o  a c c o u n t  
for g o v e r n m e n t  paymen t  f o r  NSN pa r t s ,  d e t e r m i n e d  t h a t  t h e  
i n - h o u s e  cos t  wou ld  be a p p r o x i m a t e l y  $ 2 5 , 9 0 3  less t h a n  t h e  
cos t  of c o n t r a c t i n g ,  a n d  t e r m i n a t e d  t h e  c o n t r a c t .  

Space Age i m m e d i a t e l y  c h a l l e n g e d  t h e  Army ' s  a c t i o n .  
A f t e r  r e v i e w i n g  t h e  c a l c u l a t i o n s ,  t h e  A r m y  a g r e e d  w i t h  
Space Age t h a t  t h e  prompt paymen t  d i s c o u n t  S p a c e  Age h a d  
b i d  had  n o t  b e e n  t a k e n  i n t o  a c c o u n t ,  a n d  t h a t  i f  i t  had  
b e e n ,  Space Age ' s  b i d  wou ld  b e  lower t h a n  t h e  i n - h o u s e  cost  
by a p p r o x i m a t e l y  $1 ,600 .  The  Army, h o w e v e r ,  r e f u s e d  to  
r e i n s t a t e  Space Age 's  b i d  because it: 

" d e t e r m i n e d  t h a t  d u e  to t h e  a m b i g u o u s  
s p e c i f i c a t i o n s  [ S p a c e  Age ' s  b i d  and  t h e  i n -  
h o u s e  cos t  es t imate]  were n o t  b a s e d  o n  t h e  
same i n t e r p r e t a t i o n  o f  t h e  scope o f  work.  To  
remedy t h i s  e r ror  wou ld  r e s u l t  i n  a d d i t i o n a l  
costs  t o  t h e  g o v e r n m e n t ,  and  t h e r e f o r e  was 
n o t  i n  i t s  b e s t  i n t e r e s t .  A d e t e r m i n a t i o n  
was made t o  allow t h e  t e r m i n a t i o n  t o  s t a n d  
and  t o  rewri te  t h e  s p e c i f i c a t i o n s  a n d  
re  s o l  i c  i t . I' 
The p r o t e s t e r  b a s i c a l l y  c o n t e n d s  t h a t ,  n o t w i t h s t a n d i n g  

t h e  Army ' s  p o s i t i o n ,  t h e  p r o c u r e m e n t  and  cos t  c o m p a r i s o n  
d e m o n s t r a t e d  Space Age c a n  p e r f o r m  t h e  work  a t  a pr ice  
lower t h a n  t h e  g o v e r n m e n t ' s  i n - h o u s e  cost .  Space Age 
a r g u e s  t h a t  t h e  Army h a s  u n d e r m i n e d  t h e  i n t e g r i t y  of t h e  
c o m p e t i t i v e  b i d d i n g  s y s t e m  b y  r e f u s i n g  t o  al low t h e  pro- 
t e s t e r  t o  p e r f o r m  a c o n t r a c t  i t  f a i r l y  won. 

I n i t i a l l y ,  we n o t e  t h a t  o u r  O f f i c e  g e n e r a l l y  w i l l  n o t  
r e v i e w  a p r o t e s t  t h a t  a c o n t r a c t  was i m p r o p e r l y  t e r m i n a t e d ,  
s i n c e  t h a t  i n v o l v e s  a mat ter  o f  c o n t r a c t  a d m i n i s t r a t i o n  to  
b e  d e c i d e d  u n d e r  t h e  c o n t r a c t  d i s p u t e s  p r o c e d u r e  and  t h e  
C o n t r a c t  D i s p u t e s  A c t  o f  1 9 7 8 ,  4 1  U.S.C. § 6 0 1  (Supp .  I V  
1 9 8 0 ) .  W e  w i l l ,  h o w e v e r ,  c o n s i d e r  a p r o t e s t  a g a i n s t  a 
t e r m i n a t i o n  f o r  c o n v e n i e n c e  w h e r e ,  a s  h e r e ,  t h e  bas i s  
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f o r  t h e  agency 's  a c t i o n  stems f r o m  a n  a l l e g e d  d e f i c i e n c y  i n  
t h e  i n i t i a l  c o n t r a c t  award .  Advanced  E n e r g y  Con t ro l  - 

S y s t e m s ,  I n c . ,  B-201249, May 2 0 ,  1 9 8 1 ,  81-1 CPD 392. More- 
o v e r ,  a l t h o u g h  o u r  O f f i c e  w i l l  n o t  o r d i n a r i l y  review a g e n c y  
d e c i s i o n s  t o  p e r f o r m  work  i n - h o u s e  r a t h e r  t h a n  to  c o n t r a c t  
f o r  t h e  se rv ices ,  b e c a u s e  w e  r e g a r d  them as  p o l i c y  matters 
w i t h i n  t h e  e x e c u t i v e  b r a n c h ,  w e  w i l l  review w h e t h e r  a n  
a g e n c y  f o l l o w e d  a n n o u n c e d  p r o c e d u r e s  i n  c o m p a r i n g  i n - h o u s e  
and  c o n t r a c t  costs ,  w h e r e  t h e  g o v e r n m e n t  u s e d  a competitive 
p r o c u r e m e n t  t o  a i d  i t  i n  mak ing  i t s  d e c i s i o n .  RCA S e r v i c e  
Company_, B-208204.2,  Apr i l  2 2 ,  1 9 8 3 ,  83-1 CPD 4 T .  

W e  b e l i e v e  i t  was i n c u m b e n t  o n  t h e  Army e i t h e r  t o  
f i n a l i z e  t h e  c o s t  c o m p a r i s o n  w i t h  respect to  t h e  cost  of 
f u r n i s h i n g  XSN p a r t s  o r  t o  award t h e  c o n t r a c t  t o  S p a c e  Age 
based o n  t h e  c a l c u l a t i o n  t h a t  showed t h e  c o n t r a c t  cost  a s  
'31,600 less  t h a n  t h e  i n - h o u s e  cos t .  We d o  n o t  see why w h a t  
b a s i c a l l y  was a n  i n i t i a l  e r r o r  i n  t h e  cost  c o m p a r i s o n  c o u l d  
n o t  h a v e  b e e n  c o r r e c t e d .  I n  ---- S a t e l l i t e  Se rv ices , - Inc , ,  
3 - 2 0 7 1 8 0 ,  iJovember 24 ,  1 9 8 2 ,  82-2 C P D  474, t h e - A i r  Force, 
a f t e r  s i m i l a r l y  u s i n g  t h e  p r o c u r e m e n t  s y s t e m  a s  a n  a i d  i n  
d e c i s i o n - m a k i n g ,  d e c i d e d  t h a t  s p e c i f i c a t i o n s  r e g a r d i n g  t h e  
n e e d  f o r  h o l i d a y  s e r v i c e ,  a n d  t h u s  h o l i d a y  p a y ,  were 
i n a d e q u a t e  and  c a n c e l e d  t h e  s o l i c i t a t i o n .  P o i n t i n g  o u t  
t h a t  D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  S 2 - 4 0 4 . 1 ( a )  
( 1 9 7 6  e d . )  s t a t e s  t h a t  a w a r d  m u s t  b e  made o n c e  b i d s  h a v e  
b e e n  o p e n e d  ( u n l e s s  t h e r e  is a c o m p e l l i n g  r e a s o n  to  re jec t  
a l l  b i d s ) ,  w e  c o n c l u d e d  t h a t  c a n c e l l a t i o n  of t h e  IFB was 
u n j u s t i f i e d .  A l t h o u g h  t h e  i n - h o u s e  es t imate  and  b i d s  were 
not p r e p a r e d  on a common bas i s ,  t h e  f a u l t  l a y  i n  prepara- 
t i o n  o f  t h e  i n - h o u s e  estimate, w h i c h  w e  d e c i d e d  s h o u l d  h a v e  
b e e n  a d j u s t e d  t o  i n c l u d e  a proper amoun t  o f  h o l i d a y  premium 
Pay 

IIere, t h e  Army 's  d e c i s i o n  n o t  t o  r e i n s t a t e  S p a c e  A g e ' s  
c o n t r a c t  e s s e n t i a l l y  r e f l e c t e d  c o n c e r n  o n  i t s  p a r t  w i t h  t h e  
a c c u r a c y  o f  t h e  estimate o f  NSN p a r t s  costs ,  a n  estimate 
n e e d e d  b e c a u s e  t h e  s o l i c i t a t i o n  d i d  n o t  p r o v i d e  t h a t  t h e  
c o n t r a c t o r  would  p a y  f o r  N S N  pa r t s  b u t  t h e  i n - h o u s e  cost  
estimate as sumed  h e  wou ld .  T h e  r e c o r d  i n d i c a t e s  t h a t  a t  
t h e  t i m e  o f  t h e  Army 's  d e c i s i o n  i t  was u n s u r e  of t h e  exact  
b reakdown of NSN a n d  non-NSN p a r t s  costs. I I i s tor ica l  d a t a  
was m a i n t a i n e d  o n  a c o m p u t e r  s y s t e m  f o r  t h e  F o r t  Ord 
M a i n t e n a n c e  D i v i s i o n  a s  a w h o l e ,  a n d  t h e  cos t  o f  p a r t s  per- 
t a i n i n g  t o  t h e  c o n t r a c t  w o u l d  h a v e  h a d  to  b e  s e g r e g a t e d  
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before a completely accurate cost comparison could be 
completed. To have remedied the problem, as the contract- 
inq officer found, would have required that the government 
incur additional administrative costs. 

To the extent the Army's refusal to reinstate Space 
Aqe's contract reflects an unwillingness to rely on the 
estimate that led to the conclusion that contracting with 
Space Aqe would save S 1 , 6 0 0 ,  coupled with a belief that the 
estimate nevertheless was the best one possible, we point 
out that OMS Circular A-76 only requires estimates. So 
lonq as an estimate reflects the sovernment's best effort, 
we do not believe it should be discounted as an element of 
a cost comparison. 

Alternatively, if the contractinq officer stopped 
short of seekinq a better estimate because, as the Army 
stated, "[tjo remedy the error would result in additional 
costs to the qovernment," the Army, by soliciting Space 
Aqe's offer, undertook an obliqation to evaluate it 
fairly. Morsan Susiness Associates, Inc. V. Tlnited States, 
619 F.2d 892 (Ct. C 1 .  1 9 8 0 ) .  Administrative costs always 
are incidental to A-76 cost comparisons; the costs which 
the Army would have had to have incurred here would not 
have had to have Seen excessive since the Army could have 
revised its estimate by seqreqatinq only a statistical 
sarnDle of N S N  and non-NSN parts. We do not believe, how- 
ever, that the Armv's desire to avoid such costs justifies 
a failure to take a cost comparison to its conclusion, 
since in using a competitive procurement to aid in decidinq 
whether to contract for a service, the Army was obliqed to 
anDlv the around rules under which the offer was invited. 
Serv-Air, Inc.; AVCO, 60 Comp. Gen. 44 ( 1 9 8 0 ) ,  80-2 CPD 
317.  

Accordinqly, we do not believe the Army has justified 
its decision to terminate Space r\qe's contract. we sustain 
the protest. 

sideration of this matter, complete its in-house cost esti- 
mate as necessary, and take appropriate action based upon 
the results obtained. We recognize, however, that it is 
unlikely, in view of the passaqe o f  time since the events 
in question occurred, that reinstatement of Space Aqe's 
contract is feasible. Alternatively, the cost of preparing 
a bid can be recovered where the qovernment acted 
arbitrarily and capriciously and the bidder otherwise 

Ideally, we would recommend that the Army reopen con- 
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would  have had a s u b s t a n t i a l  c h a n c e  of r e c e i v i n q  award. 
Y .  L.  MacKay & Associates, I n c . ,  B-208827,  J u n e  1 ,  1983, 
83-1 CPD 587 .  We r e c o q n i z e  t h a t  a w a r d  i n i t i a l l y  was made 
t o  Space A q e ,  a n d  t h a t  t h i s  case is a r g u a b l y  d i s t i n q u i s h -  
a b l e  f r o m  those w h e r e  t h e  protester  receives  n o  a w a r d .  W e  
wou ld  e m p h a s i z e  form over s u b s t a n c e ,  however,  i f  w e  d i d  n o t  
a c k n o w l e d q e  t h a t  t h e  award a m o u n t e d  t o  a n  award i n  name 
o n l y .  I n  t h e  c i r c u m s t a n c e s ,  therefore ,  w e  b e l i e v e  t h a t  
Space A q e  may e l e c t  to  be r e i m b u r s e d  f o r  t h e  cost  o f  
p r e p a r i n g  i t s  b i d  i n  r e s p o n s e  to t h e  Army's s o l i c i t a t i o n  
a n d  t h a t  i t s  costs  s h o u l d  be pa id  u n l e s s  t h e  Army c o n d u c t s  
a n  appropriate  s a m p l i n q  of NSN a n d  non-NSN p a r t s  costs  a n d  
o n  t h a t  b a s i s  e s t a b l i s h e s  t h a t  Space A q e  wou ld  n o t  have 
b e e n  e n t i t l e d  t o  award had t h e  A - 7 6  cost  c o m p a r i s o n  b e e n  
car r ied  t o  i t s  loq ica l  c o n c l u s i o n .  

Comptroller daw G e n e r a l  dbL / o f  t h e  ITni tod S t a t e s  
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