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MATTER OF: Design Eng inee r s  

DIQEST: 

Bid bond w i t h  p e n a l  sum o f  s u b s t a n t i a l l y  
less t h a n  t h e  r e q u i r e d  20 p e r c e n t  o f  b i d  
p r i c e  r e n d e r s  b i d  nonrespons ive  because 
amount  of g u a r a n t e e  was n o t  equal to  or  
g r e a t e r  t h a n  t h e  d i f f e r e n c e  between t h e  
p r i c e  s t a t e d  i n  t h e  b i d  and t h e  n e x t  
h i g h e r  a c c e p t a b l e  b i d ,  n o t w i t h s t a n d i n g  
t h a t  d e f i c i e n c y  may have r e s u l t e d  from 
an  i n n o c e n t  error on t h e  p a r t  o f  t h e  
s u r e t y .  Def i c i ency  may n o t  be c o r r e c t e d  
to  make a nonrespons ive  b i d  r e s p o n s i v e  
and may n o t  be waived. 

Design E n g i n e e r s  ( D E )  p r o t e s t s  t h e  r e j e c t i o n  of  i t s  
b id  as  nonrespons ive  to  i n v i t a t i o n  f o r  b i d s  ( I F B )  No. 
DABT3S-84-B-0003, i s s u e d  by t h e  Army f o r  t h e  i n s t a l l a -  
t i o n  o f  a water s o f t e n e r  t r e a t m e n t  system a t  F o r t  D i x ,  
N e w  J e r s e y .  W e  summarily deny t h e  p r o t e s t .  

T h e  Army r e j e c t e d  D E ' s  b i d  as nonrespons ive  because 
t h e  b i d  bond s u b m i t t e d  w i t h  D E ' s  b i d  was f o r  t h e  p e n a l  
sum of $3,000, s u b s t a n t i a l l y  below t h e  r e q u i r e d  amount 
of  $5,397 which is 20 p e r c e n t  of  D E ' s  b i d  o f  $26,985, 
as r e q u i r e d  by Defense A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  
S 10-103.2 and t h e  I F B  i t s e l f .  

DE a r g u e s  t h a t  i t s  b i d  shou ld  be c o n s i d e r e d  respon- 
s i v e  because  it submi t t ed  a bond w i t h  less t h a n  t h e  
r e q u i r e d  p e n a l  sum due t o  a n  i n n o c e n t  error on t h e  p a r t  
of i t s e l f ,  i ts  i n s u r a n c e  a g e n t ,  and t h e  bonding company. 
DE states t h a t  a l l  t h e  p r e v i o u s l y  mentioned p a r t i e s  r ead  
t h e  IFB r e q u i r e m e n t  t h a t  t h e  bond be f o r  a p e n a l  sum "of 
twenty p e r c e n t  ( 2 0 % )  o f  t h e  b i d  p r i c e  or $3,000,000. 
whichever  is lesser" to  s t a t e  " twenty p e r c e n t  ( 2 0 % )  . . . 
or $3,000 whichever  is lesser." DE, t h e r e f o r e ,  s ta tes  
t h a t  it was bonded f o r  $3,000 b e l i e v i n g  t h a t  i t  met t h e  
requirements of  t h e  IFB. A d d i t i o n a l l y ,  DE p r o t e s t s  t h e  
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f a c t  t h a t  t h e  c o n t r a c t i n g  agency  d i d  n o t  g ive  it a d e q u a t e  
a d v i c e ,  a f t e r  b i d s  were opened ,  which  would have  permit- 
t e d  it t o  correct t h e  d e f i c i e n c y  b e f o r e  award. F i n a l l y ,  
DE a r g u e s  t h a t  b e c a u s e  it was t h e  low b i d d e r  by $6 ,999 ,  
t h a t  sum would be w a s t e d  by t h e  gove rnmen t  by n o t  per- 
m i t t i n g  it to  correct t h e  d e f i c i e n c y  and  by p e r m i t t i n g  
t h e  s e c o n d  l o w  b i d d e r  to  perform t h e  c o n t r a c t .  

i n s u f f i c i e n t  i n  amount  is n o n r e s p o n s i v e  and  c a n n o t  be  
a c c e p t e d .  Young P a t r o l  S e r v i c e  I n c . ,  B-210177, Febru-  
a r y  3 ,  1983,  83-1 CPD 125. However, i n s o f a r  as  is 
p e r t i n e n t  t o  t h i s  case, DAR S 10-102.5 (1976  ea.) per- 
m i t s  award n o t w i t h s t a n d i n g  t h a t  a b i d  bond is d e f i c i e n t  
i n  amount ,  i f  t h e  bond s u b m i t t e d  is equal t o  or greater 
t h a n  t h e  d i f f e r e n c e  be tween t h e  l o w  b i d  price and t h e  
pr ice  s t a t e d  i n  t h e  n e x t  h i g h e r  b i d .  Because  D E ' S  bond 
was f o r  $3,000 and  t h e  d i f f e r e n c e  be tween D E ' s  l o w  b i d  
and t h e  n e x t  h i g h e r  b i d  is  $6 ,999 ,  DE's bond is d e f i c i e n t  
i n  t h i s  r e g a r d  by $3 ,999  and t h e r e f o r e  t h e  waiver p r o v i -  
s i o n  o f  DAR 5 10-102.5 does n o t  a p p l y .  S e e  A l a s k a  
I n d u s t r i a l  C o a t i n g ,  B-190295, O c t o b e r  1279-2 CPD 
290 . 

O r d i n a r i l y  a b i d  which  c o n t a i n s  a g u a r a n t e e  or bond 

The r u l e  t h a t  a b i d  w i t h  a bond o f  i n s u f f i c i e n t  
amount  mus t  be  r e j e c t e d  i f  it d o e s  n o t  meet t h e  s p e c i f i c  
e x c e p t i o n s  of DAR § 10-102.5 a p p l i e s  n o t w i t h s t a n d i n g  t h a t  
t h e  error may b e  a t t r i b u t a b l e  t o  t h e  s u r e t y .  
I n d u s t r i a l  C o a t i n g ,  s u p r a .  

W e  d o  n o t  agree w i t h  D E ' s  a rgumen t  t h a t  t h e  c o n t r a c t -  
i n g  o f f i c e r  acted i m p r o p e r l y  by n o t  g i v i n g  DE a d v i c e  a f t e r  
b i d  o p e n i n g  and  before award to  e n a b l e  DE t o  correct t h e  
bond d e f i c i e n c y .  The  b i d  bond r e q u i r e m e n t  is a matter o f  
r e s p o n s i v e n e s s  and  a s  s u c h ,  t h e  a d e q u a c y  of t h e  b i d  bond 
m u s t  b e  d e t e r m i n e d  a t  t h e  t i m e  o f  b i d  o p e n i n g .  Andersen  
C o n s t r u c t i o n  Co . ;  Rapp C o n s t r u c t o r s ,  I n c . ,  B-213955; 
B-213955.2, March 9 ,  1984 ,  63  Comp. Gen. , 84-1 CPD - ; T r u e s d a l e  C o n s t r u c t i o n  C o . ,  I n c . , m 1 3 0 9 4 ,  Novem- 
b e r  18 ,  1983, 83-2 CPD 591. S i n c e  n o n r e s p o n s i v e  b i d s  may 
n o t  be made r e s p o n s i v e  by a c t i o n s  t a k e n  a f t e r  b i d  o p e n i n g ,  
t h e  c o n t r a c t i n g  o f f i c e r  a c t e d  properly by n o t  a d v i s i n g  
DE c o n c e r n i n g  c o r r e c t i o n  o f  i ts b i d  bond d e f i c i e n c y .  See 
T r u e s d a l e  C o n s t r u c t i o n  Co., supra. 

A l a s k a  
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DE'S final argument is that the bid guarantee require- 
ment should be waived in this case because acceptance of 
its bid would result in approximately a $7,000 cost sav- 
ings to the government. A solicitation provision calling 
for a bid guarantee is a material requirement, however, 
and as such cannot be waived. Fitts Construction Co., - Inc., 62 Comp. Gen. 615 (1983), 83 -2 CPD 190 ; 38 Comp. 
Gen. 532 (1959); Elevator Electric Corporation, B-213245, 
October 25, 1983, 83 -2 CPD 503.  It has long been our 
position, furthermore, that the public interest in strictly 
maintaining the competitive bidding procedures required by 
law outweighs any pecuniary advantage which the government 
might gain in a particular case by a violation of those 
procedures. 
Gen. 184 (197 
Corporation, supra. 

without merit, it is summarily denied. 
Accordingly, since DE'S protest on its face is legally 

I of the United States 
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