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Protester bears the burden of affirmatively 
establishing its case. Bias and improper 
motives will not be attributed to contracting 
personnel based merely on inference or 
supposition. 

Assertion that incumbent was improperly per- 
mitted to benefit from labor agreement 
reducing wages below wages specified in wage 
determination is denied because agency used 
correct labor cost in evaluating the proposal 
and protester was not prejudiced. 

Use of government prepared alternative 
incentive fee plan furnished only to 
incumbent did not improperly benefit that 
firm where plan played no part in the 
selection of the incumbent for award. 

Use of scoring technique which assigned 
scores in five point increments on a 
scale of 1,000 possible points is not 
objectionable since scoring is used only as 
a guide to decision making and is not 
controlling in determining award. 

Contention that awardee should not have 
been selected because it deemphasized the 
use of minority, disadvantaged and small 
business subcontractors is denied. Record 
does not show that agency's evaluation and 
approval of subcontracting plan was 
improper. 

A protest based on alleged improprieties in 
a Request for Proposals filed after the 
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c l o s i n g  da te  f o r  r e c e i p t  of  p r o p o s a l s  is 
un t i m e  l y  . 
T o  t h e  e x t e n t  p r o t e s t e r  f i r s t  raises a b a s i s  
of p r o t e s t  i n  r e sponse  to  t h e  agency ' s  
r e p o r t ,  b u t  l e a r n e d  of t h e  b a s i s  of protest  
a t  i ts  d e b r i e f i n g  s e v e r a l  months ear l ier ,  t h e  
p r o t e s t  is unt imely .  T o  be t i m e l y ,  p r o t e s t  
m u s t  be f i l e d  w i t h i n  10 working days  a f t e r  
t h e  b a s i s  of p r o t e s t  is known or  shou ld  have 
been known. 

7. 

Global  Associates, on  beha l f  o f  i t s e l f ,  B&W S e r v i c e s ,  
I n c .  and H a r r i s o n  Ford and Associates C o n s t r u c t i o n  
S e r v i c e s ,  p r o t e s t s  t h e  s e l e c t i o n  o f  Pan American World 
S e r v i c e s ,  I n c .  f o r  award of a c o n t r a c t  under  N a t i o n a l  
A e r o n a u t i c s  and Space A d m i n i s t r a t i o n  (NASA) r e q u e s t  f o r  
p r o p o s a l s  ( R F P )  RFP-13-NSTL-P-83-1. The RFP is f o r  t h e  
procurement  o f  f a c i l i t y  o p e r a t i o n s  s e r v i c e s  a t  t h e  N a t i o n a l  
Space Technology L a b o r a t o r i e s  (NSTL) t o  s u p p o r t  Space 
S h u t t l e  r o c k e t  e n g i n e  s t a t i c  t e s t i n g  and c e r t i f i c a t i o n  and 
o ther  NSTL a c t i v i t i e s .  W e  d i s m i s s  t h e  p r o t e s t  i n  p a r t  and 
deny it  i n  p a r t .  

As i t s  b a s i s  f o r  p r o t e s t ,  G loba l  con tends  t h a t  per-  
sonne l  a t  NSTL were b i a s e d  i n  f a v o r  o f  Pan Am; t h a t  there 
h a s  been a v i o l a t i o n  of  t h e  S e r v i c e  C o n t r a c t  A c t  by Pan Am; 
t h a t  t h e  procurement  was conducted u n f a i r l y  because  t h e  
exis tence of a union agreement lowering cer ta in  wages was 
negotiated by Pan Am and was n o t  made known t o  e i t h e r  t h e  
c o m p e t i t i o n  or t h e  Department of Labor ( D O L ) ;  t h a t  NASA 
improper ly  f u r n i s h e d  Pan Am w i t h  a n  i n c e n t i v e  f e e  p l a n  
d u r i n g  f i n a l  n e g o t i a t i o n s ;  t h a t  t h e  s c o r i n g  method used i n  
t h e  e v a l u a t i o n  o f  t e c h n i c a l  p r o p o s a l s  was improper;  t h a t  
Pan A m ' s  s e l e c t i o n  v i o l a t e s  t h e  l a w  and t h e  pol ic ies  of  t h e  
Uni ted  S t a t e s  because  Pan A m ' s  p r o p o s a l  deemphasized t h e  
u s e  of  m i n o r i t y  and small b u s i n e s s  c o n t r a c t o r s ;  and t h a t  
G l o b a l ' s  p r o p o s a l  was u n f a i r l y  e v a l u a t e d  w i t h  r e s p e c t  t o  
key p e r s o n n e l  and c e r t a i n  cost  a s p e c t s .  W e  w i l l  t r ea t  
t h e s e  a l l e g a t i o n s  s e p a r a t e l y .  

- 2 -  



B-2 1 2  8 20 

A t  t h e  o u t s e t  w e  n o t e  t h a t  NASA h a s  f u r n i s h e d  a copy 
o f  a l e t te r  from BCW S e r v i c e s ,  I n c .  t o  G l o b a l  i n  which B&W 
s ta tes  t h a t  it d i d  n o t  f i l e  or a u t h o r i z e  G l o b a l  to f i l e  a 
protest  i n  t h i s  matter. NASA a lso  s t a t e s  t h a t  to its 
knowledge ,  H a r r i s o n  Ford  and  Associates C o n s t r u c t i o n  
S e r v i c e s '  o n l y  i n t e r e s t  i n  t h e  p r o c u r e m e n t  is as a po ten -  
t i a l  s u b c o n t r a c t o r .  Global has f u r n i s h e d  no  e v i d e n c e  t h a t  
e i t h e r  f i r m  h a s  a u t h o r i z e d  a protest  t o  be f i l e d  on i t s  
b e h a l f :  n o r  h a s  e i t h e r  f i r m  f i l e d  any  e x p r e s s i o n  of i n t e r -  
e s t  i n  t h e  protest  d i r e c t l y  w i t h  o u r  O f f i c e .  T h e r e f o r e ,  w e  
view Global ' s  protest s imply  a s  o n e  on  its own b e h a l f .  

Background 

The p r o c u r e m e n t  was c o n d u c t e d  u n d e r  NASA Procuremen t  
R e g u l a t i o n s  (NASA-PR), 4 1  C.F.R. Ch. 18,  p t .  3 ,  s u b p t .  1 
and 8 ( 1 9 8 3 ) .  A s  p r o v i d e d  by NASA-PR § 3.804-3, a S o u r c e  
E v a l u a t i o n  Board  ( S E E )  was empaneled  which  r e p o r t e d  t o  a 
s o u r c e  s e l e c t i o n  o f f i c i a l .  The RFP a d v i s e d  o f f e r o r s  t h a t  
proposals would b e  e v a l u a t e d  i n  a c c o r d a n c e  w i t h  NASA's SEB 
Manual and t h e  p o r t i o n s  of t h e  NASA-PR which  apply to  t h e  
award o f  c o s t - r e i m b u r s e m e n t  c o n t r a c t s .  

Under  t h e s e  p r o c e d u r e s ,  d i s c u s s i o n s  are h e l d  w i t h  
o f f e r o r s  i n  t h e  c o m p e t i t i v e  r a n g e  t o  p o i n t  o u t  a m b i g u i t i e s ,  
u n c e r t a i n t i e s ,  and i n s t a n c e s  i n  which  some aspect of t h e  
proposal f a i l s  t o  i n c l u d e  s u b s t a n t i a t i o n  for a p roposed  
a p p r o a c h .  O f f e r o r s  are t h e n  permitted t o  r e v i s e  t h e i r  pro- 
posals and  a s u c c e s s f u l  offeror is s e l e c t e d  for  t h e  f i n a l  
n e g o t i a t i o n  o f  a c o n t r a c t .  

S e v e n  proposals were r e c e i v e d .  A f t e r  e v a l u a t i o n ,  
t h r e e  i n c l u d i n g  Global ' s  proposal were i n c l u d e d  i n  t h e  com- 
p e t i t i v e  r ange .  D i s c u s s i o n s  were c o n d u c t e d  w i t h  t h e s e  
f i r m s  and  t h e y  were a f f o r d e d  a n  o p p o r t u n i t y  to  make r e v i -  
s i o n s .  F o l l o w i n g  e v a l u a t i o n  o f  t h e  r e v i s e d  proposals, t h e  
s o u r c e  s e l e c t i o n  o f f i c i a l  c h o s e  Pan Am f o r  f i n a l  c o n t r a c t  
n e g o t i a t i o n s .  G l o b a l ,  n o t i f i e d  of t h i s  d e c i s i o n  as  
p r o v i d e d  i n  NASA-PR § 3 . 8 0 4 - 3 ( b ) ( 7 ) ,  r e q u e s t e d  and o b t a i n e d  
a d e b r i e f i n g  and  t h e r e a f t e r  p r o t e s t e d  t o  o u r  Off ice .  

NASA h a s  f u r n i s h e d  d e t a i l e d  reports  i n  which  it 
r e s p o n d s  t o  e a c h  of G l o b a l ' s  a l l e g a t i o n s .  G e n e r a l l y ,  i t  is 
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NASA's p o s i t i o n  t h a t  G l o b a l ' s  a s s e r t i o n s  are  w h o l l y  unsup- 
p o r t e d  and u n t r u e ,  and t h a t  s e v e r a l  o f  t h e  i s s u e s  G l o b a l  
h a s  raised are  u n t i m e l y .  F o r  b r e v i t y ,  w e  d i s c u s s  NASA's 
d e f e n s e  o f  t h e  p r o t e s t  o n l y  as n e c e s s a r y  i n  d i s p o s i n g  of 
each of Globa l ' s  c o n t e n t i o n s .  

Bias  

Global p e r c e i v e s  a s  a p e r v a d i n g  b i a s  i n  f a v o r  of Pan Am. 
G l o b a l  a c c u s e s  NASA's Director a t  NSTL of " c a r r y i n g  o u t  a 
w e l l  o r c h e s t r a t e d  p l a n  t o  b r i n g  a b o u t  t h e  s e l e c t i o n  of Pan 
Am to  s u c c e e d  i t s e l f  a t  NSTL." Global c o n t e n d s  t h a t  t h e  
Director a l t e r e d  t h e  award fee r a t i n g s  which Pan Am e a r n e d  
f o r  t h e  p r ior  c o n t r a c t  t o  a s s u r e  t h a t  it r e c e i v e d  v e r y  
f a v o r a b l e  r a t i n g s  n o t w i t h s t a n d i n g  t h a t  i t s  pe r fo rmance  h a s  
been  u n s a t i s f a c t o r y .  G l o b a l  a lso says t h a t  t h e  SEB 
was i n f l u e n c e d  by p r e j u d i c i a l  s t a t e m e n t s  made by t h e  
Director to  t h e  e f f e c t  t h a t  it would be b e t t e r  t o  k e e p  Pan 
Am t h a n  to  change  c o n t r a c t o r s .  

7 

A good d e a l  of G l o b a l ' s  p ro tes t  is c o n c e r n e d  w i t h  what  

Accord ing  t o  Global, members of t h e  SEB and t h e i r  
c o u n s e l  were a l so  b i a s e d .  G l o b a l  s ta tes  t h a t  Pan Am per- 
m i t s  f r e e  or r e d u c e d  p r i c e  a i r  t r a v e l  to employees  and 
t h e i r  f a m i l i e s  a f t e r  3 y e a r s  of employment,  c o n t e n d s  t h a t  
t h e  f a m i l i e s  o f  NASA p e r s o n n e l  work f o r  Pan Am, and 
asserts, t h e r e f o r e ,  t h a t  b o a r d  members had a n  i n t e r e s t  i n  
a s s u r i n g  t h a t  Pan Am was s e l e c t e d .  

The bu rden  of a f f i r m a t i v e l y  e s t a b l i s h i n g  b i a s  is borne  
by t h e  protester;  improper m o t i v e s  w i l l  n o t  be  a t t r i b u t e d  
t o  i n d i v i d u a l s  on  t h e  b a s i s  o f  i n f e r e n c e  o r  s u p p o s i t i o n .  
Alan-Cra ig ,  I n c . ,  B-202432,  Sep tember  29, 1981,  81-2 CPD 
263. The c r i t i c a l  test f o r  d e t e r m i n i n g  b i a s  i n  a n  a g e n c y ' s  
e v a l u a t i o n  o f  proposals is w h e t h e r  a l l  o f f e r o r s  were - -  

t r e a t e d  f a i r l y  o r  e q u a l l y .  P i o n e e r  C o n t r a c t  S e r v i c e s ,  - I n c . ,  8-197245, F e b r u a r y  1 9 ,  1 9 8 1  I 8 1  -1 CPD 107. 

I n  o u r  v iew,  NASA h a s  f u l l y  answered  G l o b a l ' s  con ten -  
t i o n s ,  which appear t o  u s  t o  be  b a s e d  on  n o t h i n g  more t h a n  
s p e c u l a t i o n .  F o r  example,  a l t h o u g h  G l o b a l  a c c u s e s  t h e  
Director a t  NSTL of t a m p e r i n g  w i t h  Pan A m ' s  award f e e  ra t -  
i n g s  and of a t t e m p t i n g  t o  i n f l u e n c e  t h e  boa rd  t h r o u g h  
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improper statements, t h e r e  h a s  been  no  c r e d i b l e  showing 
t h a t  t h e  Director f a v o r e d  t h e  incumbent ,  much l ess  t h a t  h e  
tampered  w i t h  r a t i n g s  or t r i e d  t o  or s u c c e e d e d  i n  impos ing  
h i s  v i e w s  on  t h e  SEB or s o u r c e  s e l e c t i o n  o f f i c i a l .  The 
Director h a s  d e n i e d  h e  e v e r  made a s t a t e m e n t  i n  t h e  
p r e s e n c e  of t h e  b o a r d  or t h e  s o u r c e  s e l e c t i o n  o f f i c i a l  
i n d i c a t i n g  a p r e f e r e n c e  f o r  t h e  incumbent .  Members o f  t h e  
b o a r d  s ta te  t h a t  t h e y  have  no  r e c o l l e c t i o n  o f  any  s u c h  
s t a t e m e n t .  The Director p l a y e d  o n l y  a l i m i t e d  role i n  t h e  
s e l e c t i o n  process, NASA i n d i c a t e s ,  and  was n o t  i n v o l v e d  i n  
t h e  f i n a l  s e l e c t i o n  d e c i s i o n .  Moreover ,  t h e  Director 
s p e c i f i c a l l y  n o t i f i e d  NASA p e r s o n n e l  a t  NSTL t h a t  t h e  board 
was t o  b e  i n d e p e n d e n t  and au tonomous ,  and  a l l  b o a r d  members 
were r e q u i r e d  t o  f ami l i a r i ze  t h e m s e l v e s  w i t h  appl icable  
NASA s t a n d a r d s  o f  c o n d u c t  which  r e q u i r e d  t h a t  t h e y  a v o i d  
any  a p p e a r a n c e  o f  impropriety. They were a l so  p r o h i b i t e d  
from r e v e a l i n g  a n y  i n f o r m a t i o n  c o n c e r n i n g  t h e  e v a l u a t i o n  to  
anyone ,  i n c l u d i n g  t h e i r  s u p e r i o r s .  

The u n s u p p o r t e d  n a t u r e  o f  Global ' s  a c c u s a t i o n s  also is 
i n d i c a t e d  i n  i t s  c h a r g e  t h a t  t h e  b o a r d  was b i a s e d  b e c a u s e  
f a m i l y  members employed a t  NSTL would lose b e n e f i t s ,  i n  
p a r t i c u l a r  f r e e  a i r  t r a v e l ,  i f  Pan Am were d i s p l a c e d  by 
a n o t h e r  c o n t r a c t o r .  What t h e  r e c o r d  shows is  t h a t  NASA 
s c r e e n e d  a l l  b o a r d  members and  a d v i s o r y  p e r s o n n e l  b e f o r e  
a l l o w i n g  them t o  e n t e r  upon t h e i r  d u t i e s .  NASA reports 
t h a t  o n e  member was m a r r i e d  t o  a p e r s o n  who o n c e  worked for 
Pan Am, b u t  who r e s i g n e d  b e f o r e  t h e i r  marriage. Two 
a d v i s o r s  t o  t h e  b o a r d  had c h i l d r e n  who worked f o r  Pan Am i n  
t h e  p a s t  b u t  were no  l o n g e r  employees and  were i n e l i g i b l e  
for any  f l i g h t  b e n e f i t s .  One employee  was d i s m i s s e d  f rom 
p a r t i c i p a t i n g  o n c e  i t  was d e t e r m i n e d  t h a t  a member of h i s  
fami ly ,  who had been  a summer employee o f  Pan  Am, m i g h t  b e  
reemployed. 

W e  r e c o g n i z e  t h a t  much of G l o b a l ' s  a rgumen t  c o n c e r n i n g  
bias  is d r i v e n  by its b e l i e f  t h a t  t h e r e  e x i s t s  almost un i -  
v e r s a l  d i s s a t i s f a c t i o n  a t  NASA w i t h  Pan Am's p a s t  perform- 
a n c e  and  t h a t  Pan  A m ' s  s e l e c t i o n  mus t  have had some malevo- 
l e n t  c a u s e .  Our review o f  t h e  r e c o r d ,  however ,  i n d i c a t e s  
t h a t  Global ' s  b e l i e f  is n o t  s u p p o r t e d  and  is n o t  s h a r e d  by 
NASA h e a d q u a r t e r s  p e r s o n n e l .  
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R a t h e r ,  t h e  r e c o r d  shows G l o b a l  was t r e a t e d  f a i r l y .  
G l o b a l ' s  proposal was h i g h l y  r a t e d  by NASA, and r anked  
second  a f t e r  b e s t  and f i n a l  o f f e r s .  Pan  A m ' s  proposal was 
rated h i g h e r ,  p a r t i c u l a r l y  i n  areas s u c h  as key p e r s o n n e l  
which  made u p  a s u b s t a n t i a l  p o r t i o n  o f  t h e  score a s s i g n e d  
f o r  t h e  m i s s i o n  s u i t a b i l i t y  e v a l u a t i o n  f a c t o r ,  t h e  predomi-  
n a n t  c o n s i d e r a t i o n  i n  s e l e c t i n g  a s o u r c e .  The h i g h  score 
Pan Am r e c e i v e d  for m i s s i o n  s u i t a b i l i t y  may have  r e f l e c t e d  
i n  pa r t  t h e  n a t u r a l  b e n e f i t  Pan  Am g a i n e d  by v i r t u e  of its 
incumbency,  s i n c e  Pan Am c o u l d  propose p e r s o n n e l  and a man- 
agement  approach t a i l o r e d  to  t h e  s i t u a t i o n  a t  NSTL. The 
gove rnmen t ,  however, is n o t  r e q u i r e d  t o  e q u a l i z e  competi- 
t i o n ,  b u t  o n l y  t o  e v a l u a t e  proposals f a i r l y .  - See Fox & 
Company, B-197272, November 6 ,  1980,  80-2 CPD 340. 
no  merit t o  t h e  u n s u p p o r t e d  a l l e g a t i o n  of b i a s .  

W e  f i n d  

The S e r v i c e  C o n t r a c t  A c t  

G l o b a l  a l so  c o n t e n d s  t h a t  Pan  Am is i n e l i g i b l e  f o r  
award b e c a u s e  Pan Am v i o l a t e d  t h e  S e r v i c e  C o n t r a c t  A c t ,  4 1  
U.S.C. S 3 5 1  ( 1 9 7 6 ) .  Global s t a t e s  t h a t  Pan Am, as t h e  
incumbent  c o n t r a c t o r  a t  NSTL, u sed  i ts  incumbency to  
n e g o t i a t e  a l a b o r  ag reemen t  w i t h  t h e  I n t e r n a t i o n a l  
A s s o c i a t i o n  of M a c h i n i s t s  and Aerospace Worke r s  (IAMAW) 
which  p r o v i d e d  t h a t  i n  t h e  e v e n t  o f  award ,  new w o r k e r s  
would be p a i d  a t  a wage r a t e  less t h a n  t h a t  r e q u i r e d  by t h e  
wage d e t e r m i n a t i o n  i s s u e d  by  t h e  Depar tmen t  o f  Labor (DOL) 
f o r  t h i s  p rocuremen t .  G l o b a l  c h a r a c t e r i z e s  Pan Am's a c t i o n  
as  i l l e g a l  and  i n s i s t s  t h a t  Pan Am d i d  n o t  a g r e e  to  be  
bound by t h e  wage d e t e r m i n a t i o n ,  as r e q u i r e d  by l a w  and t h e  
RFP . 

G l o b a l  a l so  c o m p l a i n s  t h a t  t h e  p r o c u r e m e n t  was n o t  
c o n d u c t e d  f a i r l y  b e c a u s e  it and o t h e r  o f f e r o r s  were n o t  
i n fo rmed  of t h e  e x i s t e n c e  of t h e  Pan Am/IAMAW agreemen t ,  
were bound by t h e  h i g h e r  rates set  by t h e  DOL wage 
d e t e r m i n a t i o n ,  a n d ,  c o n s e q u e n t l y ,  c o u l d  n o t  compete w i t h  
Pan Am o n  a n  e q u a l  b a s i s .  G l o b a l  a l so  a r g u e s  t h a t  t h e  SEB 
was aware of t h e  p o s s i b i l i t y  o f  Pan A m ' s  p r o p o s i n g  r e d u c e d  
wage rates and  be l ieves  t h a t  Pan Am r e c e i v e d  c r e d i t  f o r  
lower cost as  a r e s u l t .  
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Global relies on pa rag raph  2 1  of t h e  RFP, which states 
t h a t :  

"The s u c c e s s f u l  C o n t r a c t o r  and s u b c o n t r a c t o r s  
( i f  a p p l i c a b l e )  w i l l  be r e q u i r e d  t o  compen- 
sate t h e  employees engaged i n  performance of 
t h i s  C o n t r a c t  a t  wage rates ( i n c l u d i n g  f r i n g e  
b e n e f i t s )  a t  least  equal to  t h e  rates pre-  
scribed i n  t h e  attached Department of  Labor 
Wage De te rmina t ion  (See E x h i b i t  ' D '  of P a r t  
V I  Proposed Contract S c h e d u l e ) .  F a i l u r e  t o  
comply f u l l y  w i t h  t h e  above w i l l  r e n d e r  your  
p r o p o s a l  unaccep tab le  and i n e l i g i b l e  f o r  
p o s s i b l e  c o n t r a c t  award c o n s i d e r a t i o n . "  

NASA s t a t e s  t h a t  Pan Am's p r o p o s a l  i n d i c a t e d  t h a t  t h e  
pay ra te  r e d u c t i o n  p l a n  for new h i r e s  set o u t  i n  t h e  labor 
agreement  c o u l d  o n l y  be implemented i n  t h e  second c o n t r a c t  
y e a r ,  and t h a t  t h e  p r o p o s a l  was e v a l u a t e d  on t h a t  basis. 
T h e  wage d e t e r m i n a t i o n  inc luded  i n  t h e  RFP covered  o n l y  t h e  
f i r s t  contract  y e a r ,  NASA p o i n t s  o u t .  For subsequen t  
y e a r s ,  NASA con tends ,  any f i r m  cou ld  have proposed to 
n e g o t i a t e  reduced ra tes  w i t h  t h e  IAMAW. I n  any e v e n t ,  NASA 
adds ,  t e c h n i c a l  merit rather t h a n  cost was t h e  c o n t r o l l i n g  
f a c t o r  i n  Pan A m ' s  s e l e c t i o n .  

Fol lowing Pan A m ' s  s e l e c t i o n  for  f i n a l  contract  nego- 
t i a t i o n s ,  NASA submit ted t h e  Pan Am/IAMAW agreement  t o  DOL, 
which approved t h e  wage r e d u c t i o n s  as  Wage Determina t ion  
N o .  81-887 (Rev. 3 ) .  These developments  have l e d  Global 
a l so  to  contend  t h a t  NASA knew or should  have known t h a t  
t h e  o r i g i n a l  wage de te rmina t ion - - the  one which was con- 
t a i n e d  i n  t h e  RFP--would be altered s h o r t l y  a f t e r  award and 
t h a t  o t h e r  o f f e r o r s  should  have been made aware of t h i s .  
A d d i t i o n a l l y ,  Global f i l e d  a p r o t e s t  w i t h  DOL c h a l l e n g i n g  
t h e  v a l i d i t y  of  Rev.-3 and a l l e g i n g  v i o l a t i o n  o f  t h e  
S e r v i c e  C o n t r a c t  A c t  on t h e  grounds o u t l i n e d  above. 

I n  r e s o l v i n g  t h i s  p o r t i o n  of  t h e  p r o t e s t ,  w e  i n i t i a l l y  
p o i n t  o u t  t h a t  t h e  RFP language  which Global ci tes does n o t  
make an  o f f e r o r  i n e l i g i b l e  fo r  award mere ly  because it  
shows i n  i t s  p r o p o s a l  t h a t  a basis  may e x i s t  f o r  r e v i s i o n s  
to  a wage d e t e r m i n a t i o n ,  since it is bound i n  t h e  e v e n t  o f  
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award to a b i d e  by t h e  e x i s t i n g  wage d e t e r m i n a t i o n .  The 
l anguage  quo ted  from t h e  RFP o n l y  s p e a k s  t o  t h e  o b l i g a t i o n  
which an  offeror  m u s t  assume a t  t h e  time of  award. 
Although Pan Am submi t t ed  a copy o f  t h e  labor agreement to 
NASA, our rev iew of Pan A m ' s  p r o p o s a l  d i s c l o s e s  no i n t e n t  
t o  a v o i d  paying  i ts  employees a s  r e q u i r e d  by t h e  S e r v i c e  
Contract A c t  p r o v i s i o n s . 1  

I n  any e v e n t  w e  a g r e e  w i t h  NASA t h a t  cost ,  and p a r t i -  
c u l a r l y  these costs, had no  impact on Pan A m ' s  s e l e c t i o n .  
T e c h n i c a l  c o n s i d e r a t i o n s  were t h e  predominant  b a s i s  f o r  Pan 
A m ' s  s e l e c t i o n .  A s  NASA p o i n t s  o u t ,  t h e  reduced wages were 
n o t  t aken  i n t o  account .  Even i f  t hey  had been,  however, 
t h e  Pan Am/IAMAW agreement  would have r e l a t i v e l y  l i t t l e  
e f f e c t  on  t o t a l  o p e r a t i n g  costs a t  NSTL because  it a p p l i e s  
o n l y  t o  new workers;  most of t h e  employees are n o t  new. 

T h i s  p o r t i o n  of t h e  p r o t e s t  is denied .  

Improper N e g o t i a t i o n s  

a l t e r n a t i v e  i n c e n t i v e  f e e  p l a n  to Pan  Am d u r i n g  f i n a l  con- 
t r a c t  negot ia t ions.  Global s a y s  i t  is convinced t h a t  Pan 
Am d i d  n o t  p ropose  a n  a c c e p t a b l e  p l an .  By o f f e r i n g  Pan Am 
a government p repa red  p l a n  d u r i n g  n e g o t i a t i o n s ,  G loba l  con- 
t e n d s ,  NASA enab led  Pan Am t o  correct t h e  "nonresponsive-  
n e s s "  of i t s  p r o p o s a l .  Global  a lso b e l i e v e s  t h a t  Pan Am, 
because i t  was f u r n i s h e d  a NASA p l a n ,  was g iven  a n  u n f a i r  
advantage .  

G loba l  compla ins  t h a t  NASA improper ly  f u r n i s h e d  an 

lNASA h a s  n o t  r e l e a s e d  Pan Am's  p r o p o s a l  (or  t h e  source 
s e l e c t i o n  b o a r d ' s  f i n d i n g s  to  G l o b a l ) ,  and consequen t ly ,  w e  
have reviewed t h e  r e c o r d  i n  camera. See  Alcoa Marine - 
Cor o r a t i o n ,  B-196721, Mays, 1980, 80-1 CPD 335; S stems 

203. 
h, I n c . ,  B-197872, September 18 ,  1980, 8 h 
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NASA concedes  t h a t  it d i d  p r e p a r e  and p r e s e n t  such  a 
p l a n  t o  Pan Am d u r i n g  t h e  f i n a l  negot ia t ion of  t h e  con- 
t ract .  However, NASA i n s i s t s  t h a t  i t s  act ion was e n t i r e l y  
p r o p e r  and t h a t  G l o b a l  h a s  ignored  t h e  c o n t e x t  i n  which t h e  
a c t i o n  was taken .  NASA expla ins  t h a t  t h e  o p e r a t i n g  s e r v i c e  
c o n t r a c t  a t  NSTL h a s  been a cost-plus-award-fee c o n t r a c t  
s i n c e  1967. Seeking  a way t o  r educe  cost, t h e  RFP encour- 
aged o f f e r o r s  t o  submi t  t h e i r  i d e a s  concern ing  t h e  u s e  of  
i n c e n t i v e  f e e  arrangements .  The seven  p l a n s  r e c e i v e d  were 
n o t  s c o r e d  or graded;  a l l  of  t h e  p l a n s  were viewed as some- 
what flawed. Thus, i n  t h e  course of  t h e  examinat ion  of  t h e  
p l a n s  s u b m i t t e d ,  NASA s a y s ,  it developed a p l a n  o f  i ts own 
to  be used as  a b a s i s  f o r  n e g o t i a t i o n  of  f i n a l  c o n t r a c t  
terms w i t h  whichever  vendor was s e l e c t e d .  NASA s ta tes  t h a t  
no  i n f o r m a t i o n  concern ing  its p l a n  was provided  t o  Pan Am 
p r i o r  to  t h a t  f i r m ' s  s e l e c t i o n  and t h a t  t h e  p l a n s  a s  sub- 
m i t t e d  were n o t  a f a c t o r  i n  s e l e c t i n g  t h e  s u c c e s s f u l  
o f f e r o r .  

I n i t i a l l y ,  w e  p o i n t  o u t  t h a t  Pan Am's p r o p o s a l  could 
n o t  be viewed as  unaccep tab le ,  had it c o n t a i n e d  no 
a l t e r n a t e  i n c e n t i v e  f e e  p l an .  T h i s  is because ,  a l though  
t h e  RFP p e r m i t t e d  o f f e r o r s  t o  propose  such  p l a n s ,  t h e r e  was 
n o t  a r equ i r emen t  t h a t  t h e y  do so; i n  f a c t ,  t h e  RFP s ta tes  
t h a t  any such  p l a n  was t o  be p r e s e n t e d  i n  t h e  form of a n  
a l t e r n a t e  p roposa l .  

Moreover, t h e  NASA p l a n  was developed i n  t h e  c o n t e x t  
of  t h e  NASA procurement  p rocedure  o u t l i n e d  ea r l i e r  and was 
f i r s t  p r e s e n t e d  t o  Pan Am d u r i n g  f i n a l  n e g o t i a t i o n s .  
NASA-PR S 2.804-5(a)  requires t h a t  b e f o r e  conduc t ing  f i n a l  
n e g o t i a t i o n s  t h e  c o n t r a c t i n g  o f f i c e r  deve lop  a p renego t i a -  
t i o n  pos i t ion  memorandum, which i n  t h i s  i n s t a n c e  inc luded  
t h e  a l t e r n a t i v e  i n c e n t i v e  f e e  p l an .  The p l a n  was n o t  d i s -  
cussed  w i t h  Pan Am p r i o r  t o  its s e l e c t i o n ,  and t h u s ,  had no  
b e a r i n g  on its selection f o r  f i n a l  n e g o t i a t i o n .  T h i s  por- 
t i o n  of  t h e  p r o t e s t  is denied .  

S c o r i n g  Method 

Global a l so  s ta tes  t h a t  t h e  chairman of  t h e  SEB 
h o l d s  t h e  o p i n i o n  t h a t  p o i n t  s c o r i n g  of  p r o p o s a l s  should be 
s t r u c t u r e d  so as  t o  create a n  a r t i f i c i a l  s e p a r a t i o n  between 
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them which  exaggerates d i f f e r e n c e s  be tween proposals. 
G l o b a l  says t h e  c h a i r m a n ' s  views were imposed o n  t h e  b o a r d ,  
and t h a t  t h i s  was improper and  p roduced  a d i s t o r t e d  t e c h n i -  
c a l  e v a l u a t i o n .  

Whi l e  Global is e v i d e n t l y  c o m p l a i n i n g  of t h e  u s e  o f  an  
i n c r e m e n t e d ,  expanded s c o r i n g  scale t o  d i f f e r e n t i a t e  
be tween proposals (NASA s c o r e d  proposals on  a 1 ,000  p o i n t  
scale and a s s i g n e d  scores i n  5 p o i n t  b l o c k s ) ,  w e  have  
approved t h e  u s e  o f  s imi l a r  s c o r i n g  sys t ems .  F o r  example, 
i n  Fox & Company, s u p r a ,  w e  c o n s i d e r e d  a c o m p l a i n t  conce rn -  
i n g  a s c o r i n g  system i n  which  o n l y  a d i s c r e t e  score of 1 0 ,  
8 ,  5, 2 or 0 p o i n t s  w a s  a l l o w e d  for  e a c h  e v a l u a t i o n  sub- 
f a c t o r .  As h e r e ,  t o t a l  p o s s i b l e  score w a s  1 , 0 0 0  p o i n t s .  
The protester c o n t e n d e d  t h a t  s u c h  a system would t e n d  t o  
exaggerate t h e  d i f f e r e n c e s  i n  proposals i f  t w o  proposals 
were n e a r l y  e q u a l  w i t h  respect t o  o n e  o f  t h e  e v a l u a t i o n  
f a c t o r s ,  b u t  d i d  n o t  r e c e i v e  t h e  same number of points.  
Our d e c i s i o n  n o t e d  t h a t  a system which  i n c l u d e d  possible  
scores o f  1, 3 ,  4 ,  6, 7 and 9 m i g h t  r e d u c e  u n i n t e n d e d  d i s -  
t o r t i o n  i n  t h e  f i n a l  scores. However, w e  p o i n t e d  o u t  t h a t  
w h i l e  n u m e r i c a l  p o i n t  scores, when used  f o r  proposal e v a l u -  
a t i o n ,  are u s e f u l  as g u i d e s  t o  i n t e l l i g e n t  d e c i s i o n  making,  
t h e y  are n o t  t h e m s e l v e s  c o n t r o l l i n g  i n  d e t e r m i n i n g  award,  
s i n c e  t h e s e  scores a t  b e s t  o n l y  r e f l e c t  t h e  d i s p a r a t e ,  
l a r g e l y  s u b j e c t i v e  judgmen t s  o f  t h e  e v a l u a t o r s .  

Whether  a g i v e n  p o i n t  s p r e a d  be tween compe t ing  offers 
i n d i c a t e s  t h e  s i g n i f i c a n t  s u p e r i o r i t y  of o n e  proposal o v e r  
a n o t h e r  d e p e n d s  on  t h e  f a c t s  and  c i r c u m s t a n c e s  of e a c h  pro- 
c u r e m e n t ,  n o t  o n  the  p a r t i c u l a r  s c o r i n g  method used .  Whi le  
t e c h n i c a l  scores m u s t  o f  c o u r s e  be c o n s i d e r e d  by s o u r c e  
s e l e c t i o n  o f f i c i a l s ,  it is u l t i m a t e l y  t h e  s o u r c e  s e l e c t i o n  
o f f i c i a l ' s  r e s p o n s i b i l i t y  t o  d e t e r m i n e  what  i f  a n y  s i g n i f i -  
c a n c e  s h o u l d  be a t t a c h e d  t o  t h e  scores t a l l i e d  by t h e  SEB. 
Bunker  Ram0 C o r p o r a t i o n ,  56 Comp. Gen. 712 (19771 ,  77-1 CPD 
427. Our r e v i e w  of t h e  r e c o r d  d i s c l o s e s  no bas i s  to  
b e l i e v e  t h a t  NASA used  t h e  scores i m p r o p e r l y  i n  t h i s  
i n s t a n c e .  
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Subcontracting Plan 

Global asserts that Pan Am's selection violates the 
law and policy of the United States because Pan Am deempha- 
sized the use of minority, disadvantaged and small business 
subcontractors. We believe that these contentions reflect 
a misunderstanding of the RFP and law in this area. 

Global seems to believe that the law requires award to 
it if it proposed more minority, disadvantaged or small 
business subcontracting opportunities than did Pan Am. 
That is not the case. Section 8(d) of the Small Business 
Act (15 U.S.C. S 637(d)(4)(B) (1982)) states that before 
the award of any contract which offers subcontracting 
possibilities, the apparent successful offeror shall 
negotiate a subcontracting plan, and 15 U.S.C. § 
637(d)(4)(D) provides: 

"NO contract shall be awarded to any offeror 
unless the procurement authority determines 
that the plan to be negotiated by the offeror 
pursuant to this paragraph provides the maxi- 
mum practicable opportunity for small busi- 
ness concerns and small business concerns 
owned and controlled by socially and economi- 
cally disadvantaged individuals to partici- 
pate in the performance of the contract. 

We have interpreted this language as indicating that 
Congress intended contractors, insofar as their approach to 
the work would permit, to provide an equitable basis for 
small business and disadvantaged small business firms to 
compete for work which they are qualified to perform. See 
Columbia Research Corporation, 61 Comp. Gen. 194 (1982 )I 
82-1 CPD 8 ( recognizing that the act does not require that 
a firm create subcontracting opportunities simply to 
provide minority, disadvantaged or small business 
opportunities). 

We find no impropriety in NASA's handling of this 
matter. The RFP provided that summary subcontracting plans 
were to be evaluated but not scored: Pan Am's proposal made 
provision for substantial minority, disadvantaged and small 
business subcontracting opportunities. NASA evaluated Pan 
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Am's proposed p l a n  and found it to  be a c c e p t a b l e .  
no bas i s  for concluding  t h a t  NASA a c t e d  a r b i t r a r i l y  o r  con- 
t r a r y  t o  s t a t u t o r y  or r e g u l a t o r y  r equ i r emen t s  i n  approving  
Pan Am's s u b c o n t r a c t i n g  approach.  

W e  see 

Untimely issues 

G l o b a l  asserts t h a t  p r o p o s a l s  were improper ly  evalu-  
a t e d .  F o r  example,  G loba l  m a i n t a i n s  it was u n f a i r l y  
p e n a l i z e d  i n  t h e  e v a l u a t i o n  o f  i t s  proposed key pe r sonne l  
because NASA r e q u i r e d  w r i t t e n  commitments from pe r sonne l  
whom a n  o f f e r o r  planned t o  h i r e  a f t e r  award. G loba l  pro- 
posed to  h i r e  s e v e r a l  key p e o p l e  who are p r e s e n t l y  employed 
a t  NSTL by Pan Am, b u t  G l o b a l  compla ins ,  Pan Am prevented  
those employees from s i g n i n g  commitments w i t h  Global .  
G loba l  asserts t h a t  it was t o l d  d u r i n g  its d e b r i e f i n g  t h a t  
NASA b e l i e v e d  it  would be a b l e  to  h i r e  these people .  
N e v e r t h e l e s s ,  G loba l  compla ins ,  it was n o t  g i v e n  f u l l  
c r e d i t  f o r  them. 

Concerning t h e  e v a l u a t i o n  of  cost ,  G loba l  con tends  
t h a t  Pan A m ' s  p r o p o s a l  was improper ly  e v a l u a t e d  because no 
e s c a l a t i o n  f a c t o r s  were a p p l i e d  t o  Pan A m ' s  proposed d i r e c t  
l a b o r  ra tes  f o r  t h e  9-month p e r i o d  from J a n u a r y  4 ,  1984, 
th rough t h e  end o f  f i s c a l  y e a r  1984. G l o b a l ' s  p r o p o s a l  
i nc luded  a 4-1/2 p e r c e n t  escalation factor  f o r  t h i s  p e r i o d ,  
G loba l  s ta tes ,  and i n s i s t s  t h a t  it was u n f a i r  t o  i n c l u d e  an  
escalat ion f a c t o r  i n  c a l c u l a t i n g  t h e  p r o b a b l e  cost  of  i ts  
p r o p o s a l  i f  a similar f a c t o r  was n o t  i nc luded  i n  e v a l u a t i n g  
t h e  cost of  Pan Am's proposa l .  

F i r s t ,  w e  a g r e e  w i t h  t h e  argument advanced by NASA 
t h a t ,  t o  t h e  e x t e n t  G loba l  is  m a i n t a i n i n g  t h a t  t h e  RFP 
u n f a i r l y  r e q u i r e d  w r i t t e n  commitments from proposed key 
p e r s o n n e l  whom a n  o f f e r o r  p lanned  t o  h i r e  a f t e r  award, i ts  
p r o t e s t  is unt imely .  S e c t i o n  2 1 . 2 ( b ) ( l )  o f  o u r  Bid P ro te s t  
P rocedures  ( 4  C . F . R .  S 2 1 . 2 ( b ) ( l )  ( 1 9 8 3 ) )  requires t h a t  any 
p r o t e s t  based on a n  a l l e g e d  i m p r o p r i e t y  which is appa ren t  
i n  a s o l i c i t a t i o n  m u s t  be f i l e d  p r i o r  t o  t h e  c l o s i n g  
d a t e  f o r  r e c e i p t  of p r o p o s a l s .  F a i r c h i l d  Weston Systems - Inc . ,  B-211650, September 20, 1983, 83-2 CPD 347. S i n c e  
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Global's protest was n o t  f i l e d  u n t i l  a f te r  it l e a r n e d  of 
Pan Am's selection, which was long  a f te r  t h e  c l o s i n g  d a t e ,  
t h i s  p o r t i o n  of t h e  p ro tes t  is d i smis sed .  

F u r t h e r ,  w e  agree w i t h  NASA t h a t  t h e  portion of 
G l o b a l ' s  p r o t e s t  conce rn ing  t h e  f a i r n e s s  of t h e  e v a l u a t i o n  
of key p e r s o n n e l ,  a long  w i t h  its o b j e c t i o n s  to t h e  computa- 
t i o n  o f  l a b o r  cost  e s c a l a t i o n  f a c t o r s ,  are unt imely  because  
Global  knew o f  these b a s e s  o f  p r o t e s t  by t h e  d a t e  of  i ts 
d e b r i e f i n g ,  September 1 4 ,  1983, b u t  d i d  n o t  i n c l u d e  them i n  
t h e  p r o t e s t  u n t i l  November 21 ,  1983, when it f i l e d  i t s  
comments on NASA's i n i t i a l  r e p o r t  to our O f f i c e .  Under 
fi 2 1 . 2 ( b ) ( 2 )  o f  o u r  Bid P r o t e s t  P rocedures ,  w e  have 
requi red  t h a t  each  b a s i s  of p r o t e s t  must be independent ly  
a s s e r t e d  w i t h i n  10 working d a y s  a f t e r  it was known or 
should  have been known. A i r  Tech Indus t r ies - -Recons ider -  
a t i o n ,  B-211252.2, J u n e  2 8 ,  1983, 83  -2 CPD 37. T h i s  por- 
t i o n  of  t h e  p r o t e s t  is therefore also d i smis sed .  

I n  l i g h t  of our d e c i s i o n  on these i s s u e s ,  G l o b a l ' s  
f u r t h e r  compla in t  t h a t  w h i l e  t h e  protest  was pending Pan Am 
h a s  been p e r m i t t e d  to  implement changes a t  NSTL which were 
to be i n  e f f e c t  o n l y  a f t e r  t h e  new c o n t r a c t  was awarded is 
academic and need n o t  be cons ide red .  

G l o b a l ' s  p r o t e s t  is d i s m i s s e d  i n  pa r t  and den ied  i n  
p a r t  . 
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