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1. I n  a n e g o t i a t e d  procurement ,  a l t h o u g h  an 
agency may i n  c e r t a i n  c i r c u m s t a n c e s  make 
award on t h e  basis o f  i n i t - i a l  p r o p o s a l s ,  
t h e  d e c i s i o n  t o  do so is d i s c r e t i o n a r y  and 
no o f f e r o r  h a s  a lega l  r i g h t  to  i n s i s t  on 
such  a n  award. 

2. Where o f f e r o r ,  i n  s u b m i t t i n g  b e s t  and f i n a l  
o f f e r ,  changes how o f f e r o r  is to  be i d e n t i -  
f i e d  b u t  i n  f a c t  t h e r e  is no  change i n  e n t i t y  
t h a t  submi t t ed  i n i t i a l  p r o p o s a l ,  o f f e r  may 
be accepted f o r  award. 

Townsend & Company, o n  b e h a l f  of C a l i f o r n i a  Computer 
Group,  p r o t e s t s  t h e  proposed  award o f  a c o n t r a c t  to pro- 
v i d e  v a r i o u s  i t e m s  o f  computer equipment under  r e q u e s t  
f o r  p r o p o s a l s  (RFP) N o .  1316 i s s u e d  by t h e  U.S. Geolog- 
i ca l  Survey,  Department of  t h e  I n t e r i o r .  Townsend 
con tends  t h a t  award shou ld  have been made on t h e  b a s i s  
of i t s  i n i t i a l  p roposa l .  W e  deny t h e  p r o t e s t .  

The s o l i c i t a t i o n  was o r i g i n a l l y  i s s u e d  on a sole- 
source basis  t o  E l e c t r o n i c  Market ing S p e c i a l i s t s  (EMS), 
an  a u t h o r i z e d  r e p r e s e n t a t i v e  of  Kennedy, Inc . ,  f o r  
s p e c i f i c  models o f  Kennedy t a p e  t r a n s p o r t s ,  f o r m a t t e r s  
and b u f f e r s .  Townsend l e a r n e d  o f  t h e  so l ic i ta t ion  
through t h e  Commerce B u s i n e s s  D a i l y  and n o t i f i e d  t h e  
agency t h a t  it could  supp ly  t h e  equipment. The agency 
a l lowed Townsend a n  o p p o r t u n i t y  t o  s u b m i t  a p r o p o s a l  
and t h e  p r o t e s t e r  submi t t ed  a n  i n i t i a l  o f f e r  o f  $14,450. 
EMS' i n i t i a l  o f f e r  was $14,850. 
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Upon e v a l u a t i n g  Townsend's proposal, t h e  agency 
l e a r n e d  t h a t  Townsend had o f f e r e d  o t h e r  a g e n c i e s  l a r g e r  
d i s c o u n t s  from t h e  Kennedy l i s t  p r i c e  t h a n  it o f f e r e d  
under  t h i s  s o l i c i t a t i o n .  I n  l i g h t  o f  t h i s  i n fo rma t ion  
and because of  concern  t h a t  EMS was under  t h e  impress ion  
t h a t  t h e  procurement  was be ing  conducted o n  a sole-source 
b a s i s ,  t h e  c o n t r a c t i n g  o f f i c e r  dec ided  to  request b e s t  
and f i n a l  o f f e r s  and to  inform Townsend and EMS t h a t  t h e  
procurement  was c o m p e t i t i v e  and t h a t  s h e  viewed t h e  
Kennedy p r i c e  l ist  as " v a r i a b l e . "  

Pr ior  t o  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  of  b e s t  and 
f i n a l  o f f e r s ,  Townsend f i l e d  a p r o t e s t  w i t h  t h i s  O f f i c e  
c h a l l e n g i n g  t h e  a g e n c y ' s  r e q u e s t .  I t  a l so  d i d  n o t  
respond t o  t h e  r e q u e s t  f o r  b e s t  and f i n a l  o f f e r s .  EMS, 
however, lowered i t s  t o t a l  p r i c e  t o  $13,010. The con- 
t r a c t i n g  o f f i c e r  p roposes  to  make award to  EMS. 

Townsend complains  t h a t  t h e  agency d i d  n o t  have a 
s u f f i c i e n t  r eason  t o  r e q u e s t  b e s t  and f i n a l  o f f e r s .  I t  
s t a t e s  t h a t  t h e  p r i c e s  it o f f e r e d  o ther  a g e n c i e s  were 
based on d i f f e r e n t  equipment and asserts t h a t  t h e  request 
f o r  b e s t  and f i n a l  o f f e r s  was mere ly  a n  a u c t i o n  which 
p e r m i t t e d  EMS to  lower i t s  p r i c e s  even though no material  
items of  t h e  RFP were changed i n  any way. W e  f i n d  no 
merit t o  t h i s  a l l e g a t i o n .  

I n  n e g o t i a t e d  procurements ,  c o n t r a c t  awards are  n o t  
u s u a l l y  made upon r e c e i p t  of i n i t i a l  p r o p o s a l s .  Ra the r ,  
t h e  r e g u l a t o r y  scheme e n v i s i o n s  t h a t  d i s c u s s i o n s  w i l l  
be h e l d  w i t h  a l l  o f f e r o r s  i n  t h e  c o m p e t i t i v e  range  and 
t h a t  these o f f e r o r s  w i l l  be a l lowed a n  o p p o r t u n i t y  t o  
r e v i s e  t h e i r  p roposa l s .  Federal  Procurement  R e g u l a t i o n s  
S 1-3.805-1(a) .  While t h e  r e g u l a t i o n s  do p e r m i t  t h e  agency 
t o  make award w i t h o u t  d i s c u s s i o n s  where  i t  can  be demon- 
s t r a t e d  t h a t  accep tance  o f  t h e  most f a v o r a b l e  i n i t i a l  
p r o p o s a l  w i t h o u t  d i s c u s s i o n s  would r e s u l t  i n  a f a i r  and 
r e a s o n a b l e  p r i c e ,  t hey  do  n o t  r e q u i r e  t h a t  an award be 
made w i t h o u t  d i s c u s s i o n s :  t h e y  o n l y  p e r m i t  such  an award 
i f  t h e  c r i t e r i a  are m e t .  T h e  d e c i s i o n  w h e t h e r  t o  award 
on t h e  b a s i s  of  i n i t i a l  p r o p o s a l s  when a l l  t h e  n e c e s s a r y  
c o n d i t i o n s  are p r e s e n t  is d i s c r e t i o n a r y  wi th  t h e  p r o c u r i n g  
a c t i v i t y .  52 Comp. Gen. 4 2 5  ( 1 9 7 3 ) ;  F o r d e l  F i l m s ,  I nc . ,  
B-186841, October  29, 1976,  76-2 CPD 370. An o f f e r o r  
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h a s  no  lega l  r i g h t ,  t h e r e f o r e ,  t o  i n s i s t  t h a t  award be 
made on  t h e  bas i s  of i ts  i n i t i a l  proposal. C o n s e q u e n t l y ,  
r e g a r d l e s s  o f  w h e t h e r  t h e  a g e n c y ' s  price e v a l u a t i o n  o f  
Townsend's  i n i t i a l  p r o p o s a l  was f l a w e d ,  Townsend h a s  no 
l e g a l  claim to  award based o n  its i n i t i a l  proposal. 

Moreover ,  w e  p o i n t  o u t  t h a t  i t  is n o t  u n u s u a l  f o r  
a n  o f f e r o r  to  r e d u c e  i ts prices when best and f i n a l  o f f e r s  
are s u b m i t t e d ,  and t h e  f a c t  t h a t  a n  o f f e r o r  d o e s  so, even  
when t h e r e  is no  change  to  c o n t r a c t  terms and c o n d i t i o n s ,  
does n o t  i n d i c a t e  t h e  e x i s t e n c e  o f  a n  improper a u c t i o n .  
See B e l l  Aerospace C-, 55 Comp.  Gen, 244- (19751 ,  
" 5 = 2 C P D  168. -Li- 

W e  f u r t h e r  p o i n t  o u t  t h a t  t h e  c o n t r a c t i n g  o f f i c e r ' s  
c o n c e r n  t h a t  EMS u n d e r s t a n d  t h a t  t h e  p rocuremen t  had 
become c o m p e t i t i v e  was a n  a p p r o p r i a t e  one--we have  pre- 
v i o u s l y  s ta ted t h a t  a n  o f f e r o r  which  r e a s o n a b l y  is l e d  
to  b e l i e v e  t h a t  it is a s o l e - s o u r c e  o f f e r o r  s h o u l d  be  
informed when t h e  p r o c u r e m e n t  c h a n g e s  from noncompeti-  
t i v e  to  c o m p e t i t i v e  and  g i v e n  t h e  o p p o r t u n i t y  t o  s u b m i t  
a r e v i s e d  proposal on  t h a t  basis .  See 48 Comp. Gen. 605 
( 1 9 6 9 ) ;  47 Comp. Gen. 778 ( 1 9 6 8 ) ;  see a lso  1 - n s t r u m e n t a t i o n  

r a t i o n ,  B-182347, J a n u a r y  28, 1 9 7 5 ,  75-1 
6 1 ,  J a n u a r y  24 ,  1973.  

F i n a l l y ,  Townsend e x p r e s s e s  c o n c e r n  o v e r  t h e  c o n t r a c t -  
i n g  o f f i c e r ' s  w i l l i n g n e s s  " to  a c c e p t  a s u b s t i t u t i o n  i n  t h e  
o f f e r i n g  e n t i t y  f rom EMS t o  Kennedy . . . ." Townsend 
r e f e r s  t o  t h e  EMS b e s t  and  f i n a l  o f f e r ,  which  s t a t e d  t h a t  
block 1 7  of S t a n d a r d  Form 33 ( i n  which  t h e  name and a d d r e s s  
o f  t h e  o f f e r o r  is e n t e r e d )  w a s  r e v i s e d  as f o l l o w s :  

"Please A d d r e s s  P u r c h a s e  O r d e r  to: 
Kennedy Company 
c/o E l e c t r o n i c  M a r k e t i n g  

Spec i a  1 i s t s " 

The c o n t r a c t i n g  o f f i c e r  reports t h a t  EMS, d u r i n g  n e g o t i a -  
t i o n s ,  e x p l a i n e d  t h a t  as  a Kennedy d i s t r i b u t o r  i t  c o u l d  
o n l y  o f f e r  t h e  l i s t  price on  Kennedy equipment  b u t  t h a t  a 
d i s c o u n t e d  p r i c e  c o u l d  be  o f f e r e d  u n d e r  t h e  m a n u f a c t u r e r ' s  
name. A p p a r e n t l y  it was f o r  t h a t  r e a s o n  t h a t  EMS i n c l u d e d  
t h e  r e v i s i o n  s t a t e m e n t  on  i t s  b e s t  and f i n a l  o f f e r .  
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G e n e r a l l y ,  t h e  e n t i t y  awarded  t h e  c o n t r a c t  s h o u l d  be  
t h e  e n t i t y  t h a t  s u b m i t t e d  t h e  i n i t i a l  proposal. P e d e s t r i a n  

CPD ; I o n i c s  I n c o r p o r a t e d ,  B-211180, March 1 3 ,  1984,  
84-1-D - . 
v i o l a t e  t h a t  r u l e .  W e  n o t e  t h a t  t h e  b e s t  and f i n a l  o f f e r  
was s u b m i t t e d  by EMS on  a n  EMS p r i n t e d  q u o t a t i o n  form and 
w a s  s i g n e d  by t h e  same EMS o f f i c i a l  who s i g n e d  t h e  i n i t i a l  
o f f e r .  W e  f u r t h e r  n o t e  t h a t  no  c h a n g e s  were made to  t h e  
o f f e r o r ' s  i d e n t i f i c a t i o n  number a s  i n s e r t e d  i n  t h e  
o r i g i n a l  p r o p o s a l  o r  t o  o t h e r  i n f o r m a t i o n  i n d i c a t i n g  t h a t  
t h e  o f f e r o r  was a d e a l e r  and t h a t  t h e  p r i n c i p a l  place of 
pe r fo rmance  ( " l o c a t i o n  of t h e  p l a n t  or place o f  b u s i n e s s  
where  t h e  i t e m ( s )  w i l l  b e  p r o d u c e d  o r  s u p p l i e d  f rom s t o c k " )  
was a t  t h e  EMS l o c a t i o n .  I n  s h o r t ,  it appears t h a t  f o r  i t s  
own b u s i n e s s  r e a s o n s ,  EMS changed  how t h e  o f f e r o r  was t o  
be i d e n t i f i e d ,  b u t  d i d  n o t  i n  f a c t  make any  change  i n  t h e  
a c t u a l  c o n t r a c t i n g  p a r t y .  

Bus Stop S h e l t e r s , - - L t d . ,  B-212570, March 2 0 ,  1 9 8 4 7 1  - 
W e  d o  n o t  b e l i e v e  award t o  EMS would 

The p r o t e s t  is d e n i e d .  

Comptroller G e n e r a l  
of t h e  U n i t e d  States  
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