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Where a solicitation for furnishing patrol 
boats based on an "off-the-shelf" parent 
craft design contains a provision expressly 
requiring that the patrol boat have a "pro- 
pulsion configuration" identical to that of 
the parent craft, it is not reasonable to 
interpret another provision permitting "pro- 
pulsion plant" substitutions as permitting 
"propulsion configuration" changes, where it 
is clear from the solicitation that the terms 
were not being used interchangeably. 

An offeror relies on a contracting agency's 
oral advice, which conflicts with the clear 
language of the specifications, at its own 
risk where the solicitation specifically 
states that oral advice as to the interpre- 
tation of solicitation provisions will not be 
binding . 
There exists no basis under the doctrine of 
estoppel for requiring a contracting agency 
to consider for award a proposal which does 
not meet the government's minimum needs. 

A procuring agency may revise its initial 
competitive range determination to eliminate 
a proposal formerly considered within the 
range, where discussions reveal that the pro- 
posal no longer has a reasonable chance of 
being accepted for award. The offeror sub- 
mitting the excluded proposal need not be 
given an opportunity to submit a best and 
final offer. 

A solicitation requirement that the propul- 
sion configuration and other material design 
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f e a t u r e s  of t h e  r e q u i r e d  pa t ro l  b o a t  be 
i d e n t i c a l  t o  t h e  p a r e n t  c r a f t  is n o t  unduly  
r e s t r i c t i v e  where  t h e  a g e n c y ' s  l eg i t imate  
minimum n e e d s  i n c l u d e  a r e q u i r e m e n t  t h a t  t h e  
patrol  b o a t  b e  p r o v e n ,  i n  a l l  mater ia l  
respects, i n  a c t u a l  pe r fo rmance ;  a change  i n  
t h e  p r o p u l s i o n  c o n f i g u r a t i o n ,  s u p p o r t e d  by a 
t e c h n i c a l  o p i n i o n  t h a t  t h e  pa t ro l  boat ' s  
pe r fo rmance  would n o t  be a d v e r s e l y  a f f e c t e d ,  
d o e s  n o t  s a t i s f y  t h e  a g e n c y ' s  need  f o r  proven  
pe r fo rmance .  

6. An agency  need  n o t  r e l a x  or revise so l i c i t a -  
t i o n  r e q u i r e m e n t s  which r e f l e c t  i ts l e g i t i -  
mate minimum n e e d s ,  and GAO w i l l  n o t  q u e s t i o n  
a n  a g e n c y ' s  d e c i s i o n  t o  r e l a x  c e r t a i n  speci- 
f i c a t i o n s  w h i l e  r e f u s i n g  to  r e l a x  o t h e r s  
a b s e n t  e v i d e n c e  o f  f a v o r i t i s m ,  f r a u d  or 
i n t e n t i o n a l  m i s c o n d u c t  by government  o f f i -  
c i a l s .  

7. Where a n  agency  c o n d u c t s  a p r o c u r e m e n t  under  
i ts  own i n t e r n a l  p r o c e d u r e s ,  i t s  f a i l u r e  t o  
e s t a b l i s h  a n  e v a l u a t i o n  scheme p r e c i s e l y  i n  
a c c o r d a n c e  w i t h  t h o s e  procedures, which s e r v e  
o n l y  a s  g u i d a n c e ,  is  n o t  improper. 

E a s t e r n  Mar ine ,  I n c .  p r o t e s t s  t h e  r e j e c t i o n  o f  i ts 
p r o p o s a l  unde r  r e q u e s t  f o r  proposals (RFP) No. DTCG23-83- 
R-30024, i s s u e d  by t h e  U . S .  Coast Guard. The s o l i c i t a t i o n ,  
i s s u e d  May 9 ,  1983 as  a t o t a l  small b u s i n e s s  set-aside, 
c o n t e m p l a t e d  t h e  award of a f i r m - f i x e d - p r i c e  c o n t r a c t  f o r  
t h e  c o n s t r u c t i o n  and o u t f i t t i n g  o f  s e v e n  ( p l u s  o p t i o n  
q u a n t i t i e s )  pa t ro l  b o a t s .  E a s t e r n  c h a l l e n g e s  t h e  Coast 
G u a r d ' s  d e t e r m i n a t i o n  t h a t  i ts  proposal d i d  n o t  s a t i s f y  
c e r t a i n  mandatory  r e q u i r e m e n t s  o f  t h e  RFP and t h a t  it 
t h e r e f o r e  f e l l  o u t s i d e  t h e  f i n a l  competit ive r a n g e .  W e  
d i s a g r e e  w i t h  E a s t e r n  and deny its protest .  

On March 1, 1984 ,  w h i l e  w e  were d e v e l o p i n g  t h e  protest  
r e c o r d ,  E a s t e r n  f i l e d  s u i t  a g a i n s t  t h e  Coast Guard i n  t h e  
U n i t e d  S ta tes  C l a i m s  C o u r t ,  E a s t e r n  Mar ine ,  I n c .  V. - The 
U n i t e d  S ta tes  o f  America, C i v i l  A c t i o n  N o .  105-84C, 
r e q u e s t i n g  i n j u n c t i v e  and d e c l a r a t o r y  r e l i e f  on s u b s t a n -  
t i a l l y  t h e  same g r o u n d s  r a i s e d  i n  i t s  protest .  The c o u r t  
h a s  e x p r e s s e d  i n t e r e s t  i n  o u r  d e c i s i o n .  

T h i s  p rocuremen t  is b a s e d  on  wha t  t h e  Coast Guard 
terms a " p a r e n t  c r a f t ' '  c o n c e p t .  Under t h i s  a p p r o a c h ,  
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offered boats were to be constructed from 'off-the-shelf" 
designs which have been proven in actual patrol boat 
service. The Coast Guard states that it normally develops 
its own patrol boat designs, but that this is a time- 
consuming process not appropriate where, as here, the 
requirement is urgent. It determined that the parent craft 
approach would expedite the acquisition while assuring that 
the boats supplied would be proven reliable. The Coast 
Guard states it realized that offerors would have to make 
some modifications to the parent craft design and that it 
probably would have to make some changes in the RFP 
specifications, but that it intended to permit changes only 
in areas which would not reduce the proven nature of the 
parent craft. 

Eastern's protest centers around the Coast Guard's 
determination that the protester's proposed patrol boat 
contained unacceptable deviations from the parent craft 
because it has two engines while the parent craft, the 
SAR-33, has three. The basic requirements for the parent 
craft on which the proposed patrol boats were to be based 
are set forth in section 042b of the RFP's Circular of 
Requirements (COR). Eastern's protest involves the 
following paragraph under section 042b: 

'The Parent Craft shall possess the same hull 
form and dimensions (defined as underwater 
body and hull up to sheer line), principle 
hull structure, underwater appendages, and 
propulsion configuration as the [offered 
patrol boat1 . " 
The evaluation scheme is outlined in section M of the 

RFP. One of the engineering factors to be evaluated is 
"Parent Craft Technical Verification" which, the Coast 
Guard explains, encompasses compliance with section 042b 
and other parent craft requirements. The RFP advised 
offerors that this factor was a "Pass/Fail Item," that is, 
an absolute requirement: 

"Pass/Fail Items . . . will be evaluated on a 
pass/fail basis with respect to the COR. No 
additional credit will be assigned to exceed- 
ing COR requirements. Failure to meet COR 
requirements will be disqualifying. . . ." 
Eastern submitted its proposal on the July 11 closing 

date for submission of initial proposals. Following the 
evaluation procedure laid out in section M-2 of the RFP, 
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t h e  Coast Guard ,  based  o n  a p r e l i m i n a r y  review, r e j e c t e d  a 
number of proposals d e t e r m i n e d  so g r o s s l y  d e f i c i e n t  as to  
be u n a c c e p t a b l e  on  t h e i r  f a c e .  P r o c e e d i n g  t o  t h e  n e x t  
e v a l u a t i o n  s tep,  t h e  Coast Guard  s o u g h t  c l a r i f i c a t i o n s  of 
a m b i g u i t i e s  i n  t h e  r e m a i n i n g  proposals found d u r i n g  t h e  
p r e l i m i n a r y  r ev iew.  E a s t e r n  was r e q u e s t e d  t o  make c e r t a i n  
c l a r i f i c a t i o n s  i n  a J u l y  28 l e t te r .  T h a t  l e t t e r  s t a t e d  
t h a t  t h e  a g e n c y  would p o i n t  o u t  proposal d e f i c i e n c i e s  and 
weaknesses  a t  a l a te r  d a t e .  The S o u r c e  E v a l u a t i o n  Board 
t h e n  c o n d u c t e d  a t e c h n i c a l  e v a l u a t i o n  o f  t h e  c l a r i f i e d  
proposals to i d e n t i f y  w e a k n e s s e s  and  d e f i c i e n c i e s .  Based 
o n  t h i s  r e v i e w ,  t h e  Board c o n c l u d e d  t h a t  a l l  proposals 
s h o u l d  be i n c l u d e d  i n  t h e  p r e l i m i n a r y  c o m p e t i t i v e  r a n g e  
p r o v i d e d  f o r  i n  s e c t i o n  M-2. 

i n  i t s  proposal by l e t te r  da ted  Augus t  31. One o f  t h e  
n o t e d  d e f i c i e n c i e s  w a s :  

T h e  Coast Guard in fo rmed  E a s t e r n  of t h e  d e f i c i e n c i e s  

"10. P a r e n t  Craf t  Drawing N o .  63702510000 
- shows t h r e e  p r o p u l s i o n  s h a f t s  and t h e  WPB 

[pa t ro l  b o a t ]  Drawing N o .  6683-2510.00 shows 
t w o  s h a f t s .  The proposal d i d  n o t  d i s c u s s  t h e  
e f f e c t s  on  p e r f o r m a n c e  and  p r o p u l s i v e  
c o e f f i c i e n t  t h a t  r e s u l t  f rom t h i s  change."  

The Coast Guard  states t h a t  i t  c o n t a c t e d  E a s t e r n  a f t e r  
s e n d i n g  t h i s  l e t t e r  to  make it c lear  t h a t  p a r a g r a p h  1 0  
i n c l u d e d  t w o  separate d e f i c i e n c i e s :  t h e  pa t ro l  b o a t  had 
two s h a f t s  w h i l e  t h e  p a r e n t  c r a f t  had t h r e e :  and t h e  f a i l -  
u r e  t o  e x p l a i n  t h e  e f fec ts  o f  t h e  change.  By l e t t e r  o f  
Sep tember  2 ,  t h e  Coast Guard i n f o r m e d  E a s t e r n  o f  a d d i t i o n a l  
d e f i c i e n c i e s .  

E a s t e r n  r e s p o n d e d  to  t h e  Coast Guard i n  a September  19  
s u b m i s s i o n .  The  Board e v a l u a t e d  t h i s  a d d i t i o n a l  material  
a n d ,  i n  a November 4 memorandum, t h e  S o u r c e  S e l e c t i o n  O f f i -  
c i a l  d e t e r m i n e d  t h a t  a l l  proposals,  i n c l u d i n g  E a s t e r n ' s ,  
s h o u l d  r e m a i n  i n  t h e  c o m p e t i t i v e  r a n g e  f o r  p u r p o s e s  o f  
f u r t h e r  n e g o t i a t i o n s . 1  I n  a November 8 l e t t e r ,  t h e  Coast 

E a s t e r n  m a i n t a i n s  i n  i t s  Memorandum o f  P o i n t s  and  
A u t h o r i t i e s  i n  S u p p o r t  of M o t i o n s  f o r  Temporary R e s t r a i n i n g  
O r d e r  and f o r  P r e l i m i n a r y  I n j u n c t i o n  f i l e d  i n  t h e  C l a i m s  
C o u r t ,  t h a t  t h e  Coast Guard h a s  r e f u s e d  to  s u p p l y  o u r  
O f f i c e  t h e  S o u r c e  E v a l u a t i o n  Board's report  o f  O c t o b e r  16  
which  formed t h e  bas i s  of t h e  c o m p e t i t i v e  r a n g e  d e t e r m i n a -  
t i o n .  The Coast Guard h a s  i n  f a c t  p r o v i d e d  u s  t h e  p o r t i o n  
of t h e  report p e r t a i n i n g  t o  E a s t e r n  and w e  have  c o n s i d e r e d  
it. 
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Guard advised Eastern that it was in the competitive range, 
and pointed out that deficiencies remained in its 
proposal. In describing these deficiencies, the Coast 
Guard stated that removal of the centerline engine and the 
centerline shaft were wsignificant departures" from, 
respectively, "the parent craft concept" and "the parent 
craft underwater appendages." 

Eastern responded to the Coast Guard in a November 14 
letter, urging approval of its use of the SAR-33, and stat- 
ing its view that the finding of propulsion configuration 
and underwater appendages deficiencies is inconsistent with 
Eastern's inclusion in the competitive range if those two 
requirements are considered absolute. Eastern met with the 
Coast Guard on November 17 to discuss the matter, and on 
November 22 submitted its final response to the Coast 
Guard's November 8 letter. The Board evaluated Eastern's 
submission and determined that it should be excluded from 
the final competitive range for failing to meet the 
propulsion configuration and underwater appendages 
requirements. Eastern was notified of its exclusion by 
letter dated December 6. 

Eastern does not dispute the finding that its patrol 
boat and the SAR-33 do not have identical propulsion 
configurations. It principally argues, rather, that the 
RFP was ambiguous as to whether an identical configuration 
was required, and that since its proposal was based on one 
reasonable interpretation which was reinforced by telephone 
conversations with a Coast Guard official, it should be 
retained in the competitive range and considered for 
award. Eastern further argues that it was improper for the 
Coast Guard to reject its proposal after initially 
including it in the competitive range, and that the 
requirement for an identical propulsion configuration was 
unduly restrictive. We address each argument in detail 
be low . 
I. Ambiguous Requirement 

Eastern contends that section 200a of the COR 
permits changes in propulsion configuration and that, in 
view of the requirement for an identical configuration in 
section 042b of the COR (quoted above), the RFP is at best 
ambiguous on the point. Section 200a states as follows: 
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"General - The propulsion plant and 
supporting components shall be identical to 
the Parent Craft specified in section 042. 

". . . Main propulsion engines, reduction 
gears, shafting, bearings and propellers 
shall be identical to the parent craft. If 
equipment substitutions are necessary the 
provisions of section 042 [outlining the 
conditions under which substitutions will be 
accepted] shall apply. Propulsion plant 
substitutions meeting the criteria in section 
042 will be approved subject to performance 
verification in full scale trials." 

Eastern maintains it is reasonable to construe the 
term "propulsion plant" in section 200a as synonymous with 
the term "propulsion configuration" in section 042b. This 
interpretation is based on Eastern's view that section 
200a deals with "equipment substitutions" generally, but 
then in the last sentence refers to "propulsion plant 
substitutions" as a separate matter. It concludes that 
this last sentence must have been intended to address pro- 
pulsion plant substitutions involving other than equipment, 
namely, substitutions of (changes to) the propulsion 
configuration. As further evidence of the reasonableness 
of this interpretation, Eastern points out that the term 
"propulsion plant" is used in at least one U.S. Navy 
engineering manual to describe "the entirety of the 
propulsion machinery," which Eastern considers to be the 
same as the propulsion configuration. 

The Coast Guard responds that "propulsion configura- 
tion" is not the same thing as "propulsion plant" and that 
the section 042b requirement for an identical propulsion 
configuration is unrelated to the section 200a propulsion 
plant substitution language. It states that this latter 
provision was intended to permit changes only in propulsion 
plant components, and not the propulsion configuration. 

A solicitation requirement is ambiguous, in a legal 
sense, only when it is subject to two or more reasonable 
interpretations. See Skytop Plastics, Inc., B-207022, 
October 15, 1982, 82-2 CPD 340. We have carefully examined 

- 
the RFP language in question, and find that only the Coast 
Guard's interpretation is reasonable. 
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The RFP clearly states in section 042b that the pro- 
pulsion configuration in the offered patrol boats is to be 
identical to that in the parent craft; this requirement 
could not have been stated more clearly. We find it just 
as clear that section 200a did not contradict this require- 
ment. The initial RFP reference to section 200a is found 
in section 042b in a paragraph immediately following the 
paragraph requiring an identical propulsion configuration. 
It reads as follows: 

"The Parent Craft shall meet the requirements 
of COR lOOb (Structure), 200a (Propulsion 
Plant), and 200b (Propulsion Plant Rating)." 

The use of two different terms--propulsion configuration 
and propulsion plant--to refer to propulsion system 
requirements in two juxtaposed paragraphs, by itself is 
strong evidence that the terms were not meant to be used 
interchangeably. 

We also find nothing in section 200a which would sug- 
gest that the term "propulsion plant" was being used as a 
synonym for "propulsion configuration," or that the provi- 
sion in some other way was intended to permit configuration 
changes despite the prohibition in section 042b. Eastern's 
purportedly reasonable interpretation is based on the 
existence of an untenable distinction between the terms 
"equipment substitutions" and "propulsion plant substitu- 
tions" as used in section 200a. The provision falls under 
the heading "PROPULSION PLANT," and we think it is obvious 
that the two terms thus are interchangeable; that is, 
"equipment substitutions" and "propulsion plant subsititu- 
tion" both refer to propulsion plant equipment substitu- 
tions. Read in this way, the provision sets forth the 
conditions under which propulsion plant equipment different 
from that used in the parent craft will be accepted. It 
establishes a two-step process: the propulsion equipment 
substitutions must satisfy the criteria in section 042, and 
substitute equipment which meets these criteria then must 
be verified in full scale performance trials. We think 
this is the only reasonable interpretation of section 
200s. 

We conclude that the RFP was not ambiguous as alleged 
and that the parent craft was required to have the same 
propulsion configuration as the offered patrol boats. 
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Eastern appears to be under the impression that if it 
were correct that the RFP is ambiguous, its proposal based 
on one of the possible reasonable interpretations then 
would be acceptable and within the final competitive 
range. This is not the case. Even if Eastern's ambiguity 
allegation were correct, the only appropriate action would 
be for the Coast Guard to issue a written amendment 
clarifying the provision and to permit offerors to amend 
their proposals to conform to the intended meaning. Thus, 
Eastern's proposal ultimately would have to conform to the 
Coast Guard's clarified meaning--which, based on its 
position here, presumably would include the identical 
propulsion configuration requirement--before being 
considered technically acceptable. 

11. Estoppel 

Eastern argues that the Coast Guard is estopped from 
excluding its proposal from the competitive range. This 
argument is based primarily on a series of telephone 
conversations, during which the chairman of the Source 
Evaluation Board allegedly told Eastern that its 2-engine 
version of the SAR-33 would be acceptable, and that it 
"should not be afraid of the section 042 specification." 
Eastern states that it submitted its proposal in reliance 
on these representations and the fact that section 200a 
allowed propulsion plant substitutions, and submits that 
the Coast Guard should not now be permitted to reject its 
proposal on the ground that this change is unacceptable. 
We reject this argument. 

We already have found that the RFP clearly required an 
identical propulsion configuration and that it was unrea- 
sonable for Eastern to interpret section 200a as permitting 
changes. As to the oral advice, even assuming Eastern's 
account of the telephone conversations is accurate (the 
Board chairman does not clearly recall, but does not 
believe he ever advised Eastern that the SAR-33 would be an 
acceptable parent craft), its reliance on this telephone 
advice does not support an estoppel argument here. Our 
Office has held on numerous prior occasions that offerors 
rely on oral explanations of solicitation requirements at 
their own risk, at least where the solicitation sets forth 
specific procedures for obtaining such explanations. See, 
e._g.-, -, 60 Comp. Gen. 543 (19811, 8 1 7  
CPD 524; Trident-Industrial Products, Inc., 59 Comp. Gen. 
742  (19801, 80-2 CPD 222. Here,=O3 of the RFP 
contained the provisions of Standard Form 33A, paragraph 3, 
which states as follows: 
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"EXPLANATION TO OFFERORS. Any e x p l a n a t i o n  
d e s i r e d  by a n  o f f e r o r  r e g a r d i n g  t h e  meaning 
o r  i n t e r p r e t a t i o n  o f  t h e  s o l i c i t a t i o n ,  draw- 
i n g s ,  s p e c i f i c a t i o n s ,  etc. ,  must  be r e q u e s t e d  
i n  w r i t i n g  and w i t h  s u f f i c i e n t  t i m e  a l l o w e d  
f o r  a rep ly  to  r e a c h  o f f e r o r s  b e f o r e  t h e  sub-  
m i s s i o n  of t h e i r  o f f e r s .  O r a l  e x p l a n a t i o n s  
or i n s t r u c t i o n s  q i v e n  b e f o r e - t h e  award- of t h e  
c o n t r a c t  w i l l  n o t  be-bi- . . .." 
( U n d e r l i n i n g  added.  I L  

E a s t e r n  i g n o r e d  t h i s  c lear  l a n g u a g e  and  i t  t h u s  was 
E a s t e r n ,  n o t  t h e  Coast Guard ,  which  assumed t h e  r i s k  o f  
r e l y i n g  o n  any  o r a l  a d v i c e  which  was i n c o n s i s t e n t  w i t h  t h e  
RFP. 

I n  any  e v e n t ,  w e  f i n d  t h e r e  e x i s t s  no  bas i s  u n d e r  t h e  
l ega l  d o c t r i n e  o f  estoppel for r e q u i r i n g  t h e  government  to  
c o n s i d e r  fo r  award a proposal which  d o e s  n o t  meet t h e  
g o v e r n m e n t ' s  minimum n e e d s  ( a s  it appears E a s t e r n  would 
have  t h e  Coast Guard d o  h e r e ) .  E a s t e r n  c i tes  s e v e r a l  
d e c i s i o n s  i n  which  t h e  c o u r t s  have  a p p l i e d  t h e  d o c t r i n e  to 
estop t h e  government  f rom d e n y i n g  t h e  e x i s t e n c e  of a con- 
t r a c t  ( o r ,  i n  most of t h e  c i t e d  cases, a c o n t r a c t  change  
o r d e r ) .  The p l a i n t i f f  i n  e a c h  o f  t h e s e  c o n t r a c t  cases, 
however ,  was a c o n t r a c t o r  s e e k i n g  e n f o r c e m e n t  o f  a n  a l l e g e d  
c o n t r a c t u a l  a g r e e m e n t ,  n o t  a n  o f f e r o r  a t t e m p t i n g  t o  have  
i t s  proposal c o n s i d e r e d  f o r  award d e s p i t e  t h e  a g e n c y ' s  
d e t e r m i n a t i o n  t h a t  it was u n a c c e p t a b l e .  S e e ,  %:,;:ax D r i l 1 , I n c .  V. U n i t e d  States ,  427 F.2d 1 2 3 r 1 2  
c1. 1m ,: U n i t e d  S t a t e s  V. G e o r g i a - P a c i f i c  C o r p o r a t i o n ,  
4 2 1  F.2d 92 ,  96 ( 9 t h  C i r .  1 9 7 0 ) .  W e  h a v e  s p e c i f i c a l l y  
r e f u s e d  to  r e q u i r e  t h e  gove rnmen t  t o  i n c l u d e  a n  unaccep t -  
ab l e  proposal i n  t h e  c o m p e t i t i v e  r a n g e  u n d e r  a n  estoppel 
t h e o r y .  S e e  P e t t i b o n e  T e x a s  Corjoration--Re-consideration, 
B - 2 0 9 9 1 0 . T A u g u s t  23,  1983 ,  8 3  -2 CPD 2 3 1  W e  w i l l  n o t  
r e q u i r e  t h e  Coast Guard t o  accept E a s t e r n ' s  proposal on  
t h a t  t h e o r y .  

I I I . C o m E t  i t i v e  -Range 

E a s t e r n  n e x t  a r g u e s  t h a t  s i n c e  t h e  Coast Guard 
i n i t i a l l y  i n c l u d e d  i t s  proposal i n  t h e  c o m p e t i t i v e  r a n g e  
i n s t e a d  of r e j e c t i n g  i t  as  g r o s s l y  d e f i c i e n t ,  t h e  Coast 
Guard s h o u l d  n o t  now be p e r m i t t e d  to  r e v e r s e  i t s  impl i c i t  
d e t e r m i n a t i o n  t h a t  t h e  proposal was acceptable. E a s t e r n  

2The s o l i c i t a t i o n  a l so  s t a t e d  o n  page 1 t h a t  c a l l s  f o r  
i n f o r m a t i o n  s h o u l d  be d i r e c t e d  t o  a n  i n d i v i d u a l  o t h e r  t h a n  
t h e  S o u r c e  Board  cha i rman .  
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maintains, in other words, that once a proposal is included 
in the competitive ranse, it cannot later be excluded. 
Eastern believes its initial inclusion in the competitive 
range and later exclusion from the final competitive range 
suggests that the Coast Guard originally interpreted the 
RFP to allow propulsion confiquration changes, and only 
later adopted its current restrictive interpretation. It 
also arques, on a more practical basis, that if the Coast 
Guard considered a 2-engine SAR-33 unacceptable, it should 
have so advised Eastern from the outset instead of mislead- 
ing Eastern into incurrina substantial expenditures in 
attemptinq to make its proposal acceptable. We reject 
these arguments. 

In view of the requlatory Dreference for maximum 
competition, a proposal must be included in the competitive 
range so as to reuuire discussions unless the proposal is 
so technically inferior or out of line as to price that any 
discussions would be meaningless. 53 Comp. Gen. 1.(1973); 
Monitor International, Inc., B-200756, September 14, 1981, 
81-2 CPd 214. Contrary to Eastern's impression, therefore, 
inclusion of a technically deficient proposal in the 
competitive range means not that the aaency has relaxed the 
specifications to conform to that proposal, but that the 
agency believes it reasonably possible that the offeror can 
establish the acceptability of its proposal during discus- 
sions. A procurinq aqency later may revise its competitive 
ranue determination to eliminate a proposal formerly con- 
sidered to be within the competitive range if discussions 
reveal the proposal no longer has a reasonable chance of 
acceptance. In this event, the offeror submitting the 
proposal need not be given an ooportunity to submit a 
best and final offer. - See Cotton & Company, B-210849, 
October 12, 1983, 83-2 CPD 451. Estahlishinq a revised 
competitive range does not evidence a change in 
the agency's interpretation of its requirements. 

The Coast Guard states it did not reject Eastern's 
proposal outright because it believed there might be a 
2-ensine version of the SAR-33 in operation somewhere, and 
that there was a possibility Eastern could meet the propul- 
sion configuration requirement. In view of this possi- 
bility, no matter how remote (Eastern claims the agency 
should have known, at least after readinq its proposal, 
that there was no 2-engine version), we think the Coast 
Guard's decision to negotiate with Eastern was a proper 
exercise of its discretion in this area. 

- 10 - 
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We also find no basis for Eastern's contention that it 
was misled by the Coast Guard's action. The elimination of 
Eastern's proposal from the initial competitive range 
following completion of negotiations was entirely con- 
sistent with both the RFP and the information furnished 
Eastern during the negotiation process. The evaluation 
sequence set forth in RFP section M-2 indicated that an 
initial competitive range would be established, that 
offerors in the initial competitive range would have the 
opportunity to correct deficiencies and weaknesses in their 
proposals during negotiations, and that the final competi- 
tive range would be based on offerors' responses to these 
deficiencies. Eastern was informed in letters of August 31 
(as clarified by telephone advice3) and November 8 that 
the 3- versus 2-engine configuration was considered a 
deficiency. The November 8 letter, furthermore, while 
stating that Eastern was in the competitive range, also 
advised Eastern that: 

". . . After receipt of responses to these 
deficiencies/weaknesses, the [source selec- 
tion official] has empowered the [source 
evaluation board] to eliminate any offeror 
which does not revise its offer to meet 
minimum (mandatory) RFP requirements. . . . 

Eastern maintains that for the same reason it could not 
rely on pre-award oral advice as to the RFP requirements, 
it should not be considered to have been on notice of the 
propulsion configuration deficiency based on this telephone 
advice. We do not agree. Unlike the allegedly misleading 
oral advice discussed above, this phone call was part of 
the negotiation process. Standard Form 33A does not 
prohibit oral negotiations. See Technical Assistance 

447. In any event, we do not think it is reasonable for an 
offeror to ignore such an oral explanation. 

Group,&corporated, B-221117.2, October 24, 1983 , 83-2 CPD 
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. . . Deficiencies represent points where the 
proposal does not meet m a n d a t s  RFP require- 
ments. If these deficiencies are not cor- 
rected the [source evaluation board] will 
eliminate your proposal from further con- 
sideration . . .." 

Thus, the Coast Guard proceeded in accordance with the RFP 
and, since the parent craft technical requirements under 
COR Section 042b were mandatory (pass/fail) items, Eastern 
was or should have been aware that its proposal was 
considered deficient in a material respect. 

IV. Restrictiveness 

Eastern argues that the identical propulsion con- 
figuration requirement is unnecessary, and thus unduly 
restrictive, since it prevents Eastern from offering patrol 
boats based on the SAR-33 even though the planned change in 
the propulsion configuration would make the patrol boats 
superior to the SAR-33, and the boats would perform as 
specified in the RFP.4 
affidavits of an expert in engineering and hydrodynamic 
design stating his opinion on Eastern's behalf that 
elimination of the centerline engine and shaft from the 
SAR-33 will introduce no technical risk and in fact will 
lead to improved overall performance. 

Eastern's position is based on the 

Under our Bid Protest Procedures, protests of 
allegedly unduly restrictive solicitation provisions ordi- 
narily must be filed prior to the closing date for the 
receipt of initial proposals, or they will be dismissed as 
untimely. - See 4 C.F.R. $3 21.2(b)(l) (1983). This rule 
assures that such allegations will be brought to the 
agency's attention at a time when the solicitation can be 
amended, if necessary, without interrupting the procurement 
process. We will review otherwise untimely protests, how- 
ever, where, as here, the court has requested our opinion 
on the merits. See 4 C.F.R. S 21.10. - 

Eastern actually argues that the Coast Guard's Eerpre- 
tation of the requirement is unduly restrictive. Since we 
already have found that the Coast Guard's interpretation is 
in accord with the plain language of the RFP, we consider 
the related question of whether the requirement itself is 
restrictive. 
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The contracting agency has the primary responsibility 
for determining its needs and for drafting requirements 
which reflect those needs. Romar Consultants, Inc., 
B-206489, October 15, 1982, 82-2 CPD 339. This is because 
it is the contracting agency which is most familiar with 
the conditions under which the services or sumlies have 
been and will be used. Taking this fact into-account, our 
Office will not disturb agencies' decisions concerning the 
best method of accommodating their needs absent clear- 
evidence that those decisions are arbitrary or otherwise 
unreasonable. 
February 9, 1983, 83-1 CPD 145. While agencies should 

- See Interstate Court R2ort;EA B-208881.2, 

formulate their needs so as to maximize competition, 
specifications which may limit competition are not unduly 
restrictive so long as they reflect the government's 
legitimate minimum needs. See PittCon Preinsulated Pipes 
Corporation, B-209940.2, J u r 1 1 ,  1983 , 83-2 CPD 70. 

d* 

It does not appear that the Coast Guard's judgment 
that the identical propulsion configuration requirement 
reflects its minimum needs was unreasonable. The record 
shows that the Coast Guard's insistence on this requirement 
is based on the parent craft concept underlying this 
procurement--acquisition of patrol boats built from a 
design proven, in all material respects, in performance. 
The Coast Guard considered the propulsion configuration one 
of the design features which had to remain identical to the 
parent craft in order to insure that the parent craft's 
performance would be a valid gauge for predicting how the 
patrol boats would perform. In other words, it appears 
that the Coast Guard wanted to reduce to the extent 
practicable the risk that the patrol boats will not perform 
as well as the parent craft.5 

We have recognized that reduction of technical risk 
is a legitimate basis for a restrictive solicitation 
requirement, see Interscience S s e m s ,  Inc. : Amperif 
Corporation,* B-201943, B-202021, August 31, 1982,. 82-2 CPD I -  

_y 

5The Coast Guard has not furnished our Office any specific 
technical justification for its conclusion that propulsion 
configuration changes will inject unacceptable risk into 
the patrol boat performance. The Coast Guard apparently 
considered this data unnecessary in view of the untime- 
liness of the allegation. We believe, however, that the 
Coast Guard's obvious desire for a patrol boat based on a 
proven acceptable parent craft is sufficient justifi- 
cation for the identical propulsion configuration require- 
ment under the circumstances here. 
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187, and we think requiring that certain material design 
components of the patrol boats be identical to the parent 
craft is a legitimate means of achieving this purpose. 
Eastern does not dispute that elimination of the SAR-33's 
centerline engine will change performance; it merely seeks 
to require the Coast Guard to rely on its technical opinion 
that the change will improve performance in lieu of actual 
performance data. While Eastern may consider theoretical 
technical analysis sufficient to prove an acceptable level 
of performance, the Coast Guard clearly does not. We agree 
with the Coast Guard that performance data is more reliable 
than theoretical analysis and, indeed, likely is the most 
reliable gauge of performance. Based on the record before 
us, we see no reason why the Coast Guard should not be 
permitted to limit its consideration to designs proven in 
performance, and therefore do not believe it was unreason- 
able for the Coast Guard to prohibit material changes in 
certain features of the parent craft design, including the 
propulsion configuration. 

Eastern claims it is unfair for the Coast Guard to 
require "slavish adherence" by Eastern to the identical 
propulsion configuration requirement while at the same time 
relaxing other firm requirements to the alleged benefit of 
other offerors. Specifically, Eastern notes that in 
Amendment 0006 the Coast Guard relaxed the requirement for 
identical displacement and center of gravity (in connection 
with the speed and seakeeping performance requirements 
under COR section 070b1, and that the Coast Guard also has 
permitted certain changes to underwater appendages (reloca- 
tion of shaft struts, changing of shaft lines, and relo- 
cation and resizing of rudders) despite the section 042b 
requirement for identical underwater appendages. Eastern 
submits that since the Coast Guard has relaxed these 
requirements to accept unproven design changes which inject 
risk into performance, it also must relax the identical 
propulsion configuration requirement and accept Eastern's 
proposed change. 

The question whether certain requirements in a solici- 
tation should be relaxed or revised is not a matter of 
fairness but rather is directly related to an agency's 
minimum needs determination. If an agency decides based on 
its technical judgment that certain requirements should be 
omitted at the outset, later eliminated from the solicita- 
tion as unnecessary, or revised, it may do so; indeed, to 
the extent those requirements no longer represent the 
agency's minimum needs, they must be eliminated in order to 
ensure full competition. See, e.q., Doug Lent, Inc., - 
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B-209287.2, June 21, 1983, 83-2 CPD 9. On the other hand, 
as discussed above, a requirement is proper, and need not 
be revised or relaxed, if it is necessary to satisfy the 
government's minimum needs. 

As discussed, we are persuaded that the requirement 
for an identical propulsion configuration is a legitimate 
means of reducing the risk of unacceptable performance and 
thus is part of the Coast Guard's minimum needs. It 
follows that this requirement need not be relaxed just so 
Eastern will be able to compete. The fact that other 
requirements have been changed in a manner which enables 
other offerors to compete is inapposite. 

We will not question an agency's decision to relax 
solicitation requirements, and thus enhance competition, 
absent evidence of favoritism, fraud or intentional mis- 
conduct by government officials. See Davey ComEessor 
Company,'B-203781.2, May 10, 1982,T-1 CPD 444 . Eastern's 
implications notwithstanding, we find no such evidence 
here. The Coast Guard states that it considers the 
permitted changes to the underwater appendages to be minor, 
and that the displacement/center of gravity requirement was 
relaxed because no offeror could meet it as originally 
written (although Eastern claims it met the original 
requirement). An agency may relax specifications to 
increase competition, see Davey Compressor Company, supra, 
but is not required to do SO. 
considered the propulsion configuration requirement too 
important to relax for Eastern in the name of increased 
competition. 

- 
The Coast Guard apparently 

V. Evaluation Scheme 

Eastern finally contends that the Coast Guard "erred in 
structuring its evaluation scheme." It argues that since 
Department of Transportation (DOT) Order 4200.11A, which 
governed this procurement, provides for determining 
competitive range based on "ambiguities," "weaknesses," 
"deficiencies," and "clarifications," it was improper for 
the Coast Guard to establish "pass/fail" and other dif- 
ferent evaluation factors in the RFP ("major factors" and 
"minor factors"). This argument concerns an alleged defect 
on the face of the solicitation and, since not raised prior 
to the initial closing date, is untimely. See 4 C.F.R. 
§ 2102(b)(1). 
Eastern to question at this juncture an evaluation scheme 
under which it competed without complaint, and of which it 
was aware as early as May 1983. In any event, the DOT 

We find it particularly inappropriate for 
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o r d e r  is  an i n t e r n a l  agency procedure which is n o t  b ind ing  
b u t ,  r a t h e r ,  serves o n l y  a s  guidance:  t h e  e v a l u a t i o n  
factors used h e r e  are n e i t h e r  unusual  nor improper. See 

-982, 82-1 CPD 532. 

- 
e n e r a l l  Moore Service, I n c . ,  e t  a l . ,  B-204704.2, e t  se_q., 

_I 

The p r o t e s t  is den ied .  . 

C omp tro 1 l e  r- Genera 1 
of t h e  Uni ted  States  

t 
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