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FILE: 8-213442 

MATTER OF: SAFE ExDort 

TH8 COMPTA0LL.R O8NRRAL 
O C  T H H  U N I T 8 0  .TAT.. 
W A S H I N Q T O N ,  O . C .  n o m 4 e  

DATE: March 19, 1984 

Corpora t ion 

OIOEST: 

1. A protest filed with GAO alleging a defect 
in the solicitation is untimely under GAO Bid 
Protest Procedures where an initial protest 
was untimely filed with the contracting 
aqency . 

2. Initial adverse aqency action on a protest 
filed with the agency occurs when the con- 
tracting officer accepts proposals on the 
proposal due date without correcting the 
alleged defects in the solicitation. A sub- 
sequent protest to GAO must be filed within 
10 working days from the date of this initial 
adverse aqency action to be considered. 

SAFE Export Corporation protests the award of a 
contract €or smoke detectors to Maniago & Henss under 
request for proposals Wo. DAJA76-83-R-0534 issued by 
the Department of the Army. SAFE generally complains 
that the specifications were technically incorrect, that 
there was no product on the market that would meet them, 
and that they will have to be modified after contract 
award. 

We dismiss the protest as untimely. 

On July 26, 1983, SAFE wrote to the contracting 
officer alleging certain deficiencies in the solicitation, 
most notably that a detector with a built-in alarm buzzer 
did not commercially exist. SAFE submitted a proposal to 
the Army on August 26, the closina date for receipt of pro- 
posals, and attached a letter that reiterated the firm's 
concerns and offered an alternate proposal. Both before 
and after the closinq date, the contracting officer 
reauested that technical officials review SAFE's alle- 
sations. Technical officials responded in writing after 
the closing date that the specifications were correct and 
that SAFE's alternate Droposals did not meet the Army's 
minimum requirements as set forth in the specifications. 
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The c o n t r a c t i n g  o f f i c e r  n o t i f i e d  SAFE of t h e  t e c h n i c a l  
o f f i c i a l s '  f i n d i n g s  on  Sep tember  29, t h e  d a t e  t h e  c o n t r a c t  
was awarded. On O c t o b e r  5 ,  SAFE wrote t o  t h e  c o n t r a c t i n g  
o f f i c e r ,  a l l e g i n g  f o r  t h e  f i r s t  t i m e  t h a t  t h e  s o l i c i t a t i o n  
i n c o r r e c t l y  p r o v i d e d  t h a t  t h e  detectors were to  hook up  to  
a n  i n c o n s i s t e n t  e l e c t r i c a l  c u r r e n t .  SAFE s u b s e q u e n t l y  
f i l e d  i t s  p r o t e s t  w i t h  t h i s  O f f i c e  on  O c t o b e r  18. 

Our Bid  P r o t e s t  P r o c e d u r e s  mandate  t h a t  a protest  
b a s e d  on  a l l e g e d  s o l i c i t a t i o n  improprieties t h a t  were 
a p p a r e n t  b e f o r e  t h e  c l o s i n g  d a t e  f o r  receipt  o f  i n i t i a l  
proposals be  f i l e d  b e f o r e  t h a t  d a t e .  4 C.F.R. § 2 1 . 2 ( b ) ( l )  
( 1 9 8 3 ) .  I f  a protester f i r s t  f i l e s  a pro tes t  w i t h  t h e  con- 
t r a c t i n g  agency ,  a s u b s e q u e n t  protest  t o  o u r  O f f i c e  w i l l  be 
c o n s i d e r e d  o n  t h e  merits o n l y  i f  t h e  i n i t i a l  protest  was 
t i m e l y ,  t h a t  is, f i l e d  b e f o r e  t h e  c l o s i n g  d a t e .  4 C.F.R. 
s 2 1 . 2 ( a ) .  

SAFE f i l e d  a protest  w i t h  t h e  A r m y  a l l e g i n g  a n  elec- 
t r i c a l  i n c o n s i s t e n c y  i n  t h e  s p e c i f i c a t i o n s  o n  O c t o b e r  5, 
or  n e a r l y  1-1/2 months a f t e r  t h e  c l o s i n g  d a t e  f o r  receipt  
o f  p r o p o s a l s .  C lea r ly ,  S A F E ' S  protest t o  t h e  Army conce rn -  
i n g  t h a t  d e f e c t  was n o t  t ime ly  f i l e d .  T h e r e f o r e ,  t h a t  
p o r t i o n  o f  i t s  s u b s e q u e n t  p ro tes t  f i l e d  h e r e  is un t ime ly .  - See Norman-Chapman, B-205894, J a n u a r y  5 ,  1982,  82-1 CPD 14.  

protester t i m e l y  f i l e s  a pro tes t  i n i t i a l l y  w i t h  t h e  con- 
t r a c t i n g  agency ,  any  s u b s e q u e n t  p ro t e s t  t o  o u r  O f f i c e  must  
be  f i l e d  w i t h i n  1 0  work ing  d a y s  a f t e r  t h e  protester h a s  
a c t u a l  or c o n s t r u c t i v e  knowledge  o f  i n i t i a l  a d v e r s e  agency  
a c t i o n .  4 C.F.R. § 2 1 . 2 ( a ) .  The o t h e r  s o l i c i t a t i o n  
d e f e c t s  t h a t  SAFE c o m p l a i n s  o f  h e r e  were t i m e l y  p r o t e s t e d  
to  t h e  Army on J u l y  26, t h a t  is,  p r o t e s t e d  b e f o r e  t h e  
c l o s i n g  date .  However, i ts p ro te s t  f i l e d  w i t h  t h i s  O f f i c e  
was n o t  f i l e d  w i t h i n  1 0  w o r k i n g  d a y s  of i n i t i a l  a d v e r s e  
agency  ac t  i o n  . 

Our B id  P ro te s t  P r o c e d u r e s  a l so  s t a t e  t h a t  where a 

I n i t i a l  a d v e r s e  a c t i o n  o c c u r s  where  t h e  c o n t r a c t i n g  
o f f icer  permits t h e  d a t e  and  time f o r  receipt o f  i n i t i a l  
proposals t o  pass w i t h o u t  c o r r e c t i o n  o f  t h e  a l l e g e d  
d e f e c t .  PRC Government I n ~ f o r m a t i o n  Sys t ems ,  d i v i s i o n  o f  
P l a n n i n g  R e s e a r c h  C o r p o r a t i o n ,  6 1  Comp.  Gen. 614 (19821,  
82-2 CPD 261. T h i s  is w h a t  happened  h e r e .  SAFE, however ,  
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d i d  n o t  protest  to  t h i s  Of f i ce  u n t i l  October 18, or 1-1/2 
months  a f t e r  t h e  c l o s i n g  d a t e .  SAFE c o n t e n d s  t h a t  t h i s  
p o r t i o n  of its p r o t e s t  is n o n e t h e l e s s  t i m e l y  b e c a u s e  t h e  
A r m y  d i d  n o t  make a d e c i s i o n  c o n c e r n i n g  t h e  f i r m ' s  a l le -  
g a t i o n s  u n t i l  a f t e r  c o n t r a c t  award. W e  d i s a g r e e .  Once 
t h e  c o n t r a c t i n g  o f f i c e r  a c c e p t e d  proposals w i t h o u t  cor- 
r e c t i n g  t h e  alleged s o l i c i t a t i o n  d e f e c t s ,  r e g a r d l e s s  of 
w h e t h e r  c o n s i d e r a t i o n  o f  SAFE's a l l e g a t i o n s  c o n t i n u e d ,  h e  
was c lear ly  t a k i n g  a n  i n i t i a l  a c t i o n  a d v e r s e  t o  SAFE'S 
p o s i t i o n .  - See PRC Government I n f o r m a t i o n  Sys t ems ,  s u p r a .  
T h e r e f o r e ,  w e  arso view t h i s  p o r t i o n  of t h e  protest  a s  
u n t i m e l y  . 

SAFE a r g u e s  t h a t  t h e  A r m y ' s  c o n t r a c t  w i t h  Maniago & 
Henss  w i l l  have  t o  b e  m o d i f i e d  b e c a u s e  t h e  s p e c i f i c a t i o n s  
were i n c o r r e c t .  I n  t h e  e v e n t  SAFE's c o n t e n t i o n s  prove to  
be correct, it w i l l  be  a matter o f  c o n t r a c t  a d m i n i s t r a t i o n  
t h a t  t h e  A r m y  w i l l  h a v e  t o  d e a l  w i t h .  W e  w i l l  o n l y  con- 
s i d e r  a protest  on  t h i s  i s s u e  where  t h e  c o n t r a c t  was 
awarded w i t h  t h e  i n t e n t  to  change  it. Here t h e  agency  h a s  
d e n i e d  b o t h  t h a t  t h e  s p e c i f i c a t i o n s  r e q u i r e  a change  o r  
t h a t  it w i l l  change  them. T h e r e  is also no  i n d i c a t i o n  i n  
t h e  r e c o r d  t h a t  t h e  c o n t r a c t  h a s  b e e n  m o d i f i e d  as  SAFE 
s u g g e s t s .  

The protest  is d i s m i s s e d .  

Harry R. Van C l e v e  
A c t i n g  G e n e r a l  Counse l  
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