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MATTER OF: S t a r c k  Van L i n e s  o f  Columbus, I n c .  

DIOCST: 

1. A c lear  d e l i v e r y  receipt o b t a i n e d  by t h e  
ca r r i e r  a t  t h e  time o f  d e l i v e r y  is n o t  
c o n c l u s i v e  e v i d e n c e  o f  t h e  c o n d i t i o n  o f  
t h e  p r o p e r t y  a t  d e l i v e r y  and does n o t  pre- 
c l u d e  p r o o f  t h a t  t h e  goods were i n  f a c t  
damaged when r e c e i v e d  from t h e  car r ie r .  

2. S h i p p e r  e s t a b l i s h e s  prima f a c i e  case o f  
ca r r ie r  l i a b i l i t y  f o r  damage i n  t r a n s i t  
by showing t h a t  t h e  househo ld  goods, 
w h i l e  h a v i n g  some damage when picked up  
by t h e  carr ier ,  were i n  worse c o n d i t i o n  
when d e l i v e r e d  by t h e  carr ier .  The bur -  
d e n  t h e n  s h i f t s  t o  t h e  carrier to  show 
t h a t  t h e  damage d i d  n o t  o c c u r  i n  its 
p o s s e s s i o n  o r  was t h e  sole resu l t  o f  a n  
e x c e p t e d  c a u s e ,  and mere s p e c u l a t i o n  does 
n o t  s a t i s f y  t h i s  burden .  

S t a r c k  Van L i n e s  o f  Columbus, I n c .  h a s  appealed 
o u r  C l a i m s  Group ' s  d e n i a l  of i ts  claim f o r  a r e f u n d  
o f  $187.50 which t h e  Depar tment  of t h e  A i r  Force wi th -  
h e l d  from S t a r c k  t o  compensa te  f o r  damage, i n c u r r e d  
d u r i n g  t r a n s p o r t  by S t a rck ,  t o  s e v e n  items o f  household  
goods  owned by a n  A i r  Force s t a f f  s e r g e a n t .  We a f f i r m  
t h e  C l a i m s  Group's  d e c i s i o n .  

The goods were packed  by S t a r c k  i n  Dayton,  Ohio; 
p i c k e d  u p  by a S t a r c k  a g e n t ;  d e l i v e r e d  t o  s t o r a g e - i n -  
t r a n s i t  i n  Dubuque, Iowa; and d e l i v e r e d  i n  Epwor th ,  
Iowa by a n o t h e r  S t a r c k  a g e n t .  Upon d e l i v e r y ,  s e v e r a l  
damaged items were n o t e d  on  t h e  d e l i v e r y  receipt by 
t h e  d e l i v e r y  a g e n t .  The  t r a n s p o r t a t i o n  o f f i c e r  from 
Rock I s l a n d  A r s e n a l  i n s p e c t e d  t h e  s h i p m e n t  and found 
a d d i t i o n a l  damaged p r o p e r t y ,  which h e  l i s ted  on  t h e  
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inspection report, dated the day after delivery. The 
inspection report, which was signed by the inspector and 
the sergeant's wife, attributed the damage to, amonq other 
thinas, failure to protect finished surfaces, improper 
packinq and unqualified carrier personnel. The amount 
withheld represents the Air Force's calculation of 
Starck's contractual liability, which our Claims Group 
has supported. 

Starck's liability is controlled by the Carmack 
Amendment of 1906, section 20(11) of the Interstate 
Commerce Act, 49 U.S.C. S 11707   sup^. IV 1980) (for- 
merly 49 U.S.C. 5 20(11)), which makes carriers subject 
to its provisions liable for loss  or damage caused by 
them to property they transport and declares unlawful 
and void any attempted means of limitinq this liability. 
The statute codified the common-law rule that a carrier, 
althouqh not an absolute insurer, is liable without proof 
of neqliqence for all damaqe to property it transports 
unless it can show that the damage was caused by (1) an 
act of God, ( 2 )  the public enemy, ( 3 )  the fault of the 
shipper, (4) public authority, or ( 5 )  the inherent vice 
or nature of the property. Therefore, in an action to 
recover damaqes for a shipment, the shipper must establish 
a prima facie case of carrier liability by showing deliv- 
ery to the carrier in qood condition, arrival at the desti- 
nation in damaqed condition, and the amount of damaqes. 
The burden is then shifted to the carrier to show that it 
was free from negliqence and that the damage was due to 
one of the excepted causes relieving it of liability. - See 
Missouri Pacific R.R. v. Elmore C Stahl, 377 U . S .  134 
(1964); Chandler Trailer Convoy, Inc., B-191432; B-211194, 
January 5, 1984. 

Starck points out that the staff serqeant unpacked the 
goods himself, even thouqh Starck was responsible for doing 
so since the shipper had not executed a waiver of carrier 
unpacking. Starck notes that the sergeant did not list any 
damase on the delivery receipt with respect to two items 
he unpacked (items 300 and 271), and argues that, accord- 
ing to a military-industry memorandum of understanding, 
a shipper who does not formally waive unpacking by the 
carrier and nevertheless unpacks himself has no right to 
claim for damaqe he does not indicate on the delivery 
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r e c e i p t .  S t a r c k  f u r t h e r  a r g u e s  t h a t  a claim f o r  damage 
shou ld  n o t  be p e r m i t t e d  as to  f o u r  o t h e r  items (items 288, 
319, 329, and 303)  for which no  damage was noted  on t h e  
d e l i v e r y  r e c e i p t ,  since t h e y  were n o t  packed and t h e i r  
c o n d i t i o n  t h u s  was a p p a r e n t  a t  t h e  time of d e l i v e r y .  

The mere f a c t  t h a t  t h e  d e l i v e r y  r e c e i p t  f o r  t h e  
items does n o t  n o t e  t h e  claimed damage does n o t  r e l i e v e  
S t a r c k  of  l i a b i l i t y ,  s i n c e  t h e  p~rima f a c i e  case of carr ier  
l i a b i l i t y  does n o t  ex t end  o n l y  to those damages noted on 
a d e l i v e r y  r e c e i p t .  S o u t h e a s t e r n  F r e i g h t  L ines ,  B-213089, 
March 6, 1984. A clear d e l i v e r y  r e c e i p t  is n o t  c o n c l u s i v e  
ev idence  o f  t h e  c o n d i t i o n  o f  t h e  p r o p e r t y  a t  t h e  time of 
d e l i v e r y  a t  t h e  d e s t i n a t i o n  and does n o t  p r e c l u d e  proof 
t h a t  t h e  goods were i n  f a c t  damaged when r e c e i v e d  from t h e  
car r ie r .  T r a n s  Country Van L i n e s ,  I n c . ,  57 Comp. Gen. 170 
(1977) .  

As to  t h e  e f f e c t  o f  t h e  m i l i t a r y - i n d u s t r y  memorandum . 

on t h e  t w o  items t h e  s h i p p e r  unpacked, t h e  memorandum pro- 
v i d e s :  

"Upon d e l i v e r y  by t h e  car r ie r ,  a l l  loss or 
damage to  t h e  household goods s h a l l  be noted 
on  t h e  d e l i v e r y  document . . . F o r  la ter  
d i s c o v e r e d  loss  or damage, i n c l u d i n g  t h a t  
i n v o l v i n g  packed items f o r  which unpacking h a s  
been waived i n  w r i t i n q ,  w r i t t e n  documentat ion . . . a d v i s i n g  t h e  carr ier  of  l a t e r  d i scove red  
loss or damage, d i s p a t c h e d  no l a te r  than  45 days 
f o l l o w i n g  d e l i v e r y ,  s h a l l  be accep ted  by t h e  
carr ier  as  overcoming t h e  presumption of  t h e  
correctness o f  t h e  d e l i v e r y  r e c e i p t . "  (Emphasis  
s u p p l i e d .  1 

The memorandum t h u s  o n l y  es tab l i shes  a not ice  p r o v i s i o n  
t h a t  overcomes t h e  i m p l i c a t i o n  of  t h e  terms o f  a d e l i v e r y  
r e c e i p t  f o r  s i t u a t i o n s  " i n c l u d i n g "  t h o s e  w h e r e  there are 
w r i t t e n  wa ive r s ;  t h e  memorandum does n o t  e x p r e s s l y  exc lude  
t h e  s i t u a t i o n  where there is no w r i t t e n  waiver .  A s h i p p e r  
who unpacked items t h e r e f o r e  is n o t  p rec luded  under t h e  
memorandum from c l a i m i n g  damage a f t e r  d e l i v e r y  simply 
because  t h e  s h i p p e r  d i d  n o t  waive carr ier  unpacking i n  
w r i t i n g  and d i d  n o t ,  upon unpacking,  note t h e  damage on 
t h e  d e l i v e r y  r e c e i p t .  
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Thus ,  t h e  g e n e r a l  r u l e  a b o u t  t h e  e f f e c t  o f  a d e l i v -  
e r y  r e c e i p t - - t h a t  t h e  receipt is n o t  c o n c l u s i v e - - a p p l i e s  
to  t h e  s i x  items i n  i s s u e .  S t a r c k  was n o t i f i e d  o f  t h e  
damage 2 d a y s  a f t e r  d e l i v e r y ,  b u t  d i d  n o t  c h o o s e  to  
i n s p e c t  t h e  damage. The r e c o r d  e s t a b l i s h e s  a l l  t h e  
e l e m e n t s  n e c e s s a r y  to  a prima f a c i e  case o f  c a r r i e r  
l i a b i l i t y .  S i n c e  S t a r c k  h a s  f u r n i s h e d  no  e v i d e n c e  to  
show t h a t  i t s  n e g l i g e n c e  d i d  n o t  c a u s e  t h e  damage i n  
i s s u e ,  t h e  carr ier  must  be  h e l d  l i a b l e .  

The o t h e r  damage f o r  which  S t a r c k  was c h a r g e d  was 
t o  a w a s h i n g  machine  ( i tem 321)  and  a baby c r i b  (item 
329,  which  a l so  is i n v o l v e d  i n  o u r  p r i o r  d i s c u s s i o n ) .  
The w a s h i n g  machine  was d e s c r i b e d  as " b e n t "  on t h e  d e l i v -  
e ry  receipt  b u t  "smashed & c h i p p e d "  on  t h e  i n s p e c t i o n  
report. The A i r  f o r c e  c o n c e d e s  t h a t  t h e  w a s h e r  was b e n t  
and c h i p p e d  when i t  was d e l i v e r e d  t o  S t a r c k  and  c o n t e n d s  
t h a t  t h e  damage f o r  which  i t  claims $120 f rom S t a r c k  
was new damage t o  a n o t h e r  p a r t  of t h e  w a s h e r .  The A i r  
Force a l so  agrees t h a t  t h e r e  was p r e - e x i s t i n g  damage to  
t h e  baby c r i b ,  and a g a i n  c o n t e n d s  t h a t  S t a r c k  was c h a r g e d  
o n l y  f o r  new damage. S t a r c k  c o m p l a i n s  t h a t  t h e  a l l e g e d l y  
new damage was n o t  r e c o r d e d  a t  t h e  t i m e  of d e l i v e r y ,  and 
a r g u e s  t h a t  t h e  A i r  F o r c e  h a s  f a i l e d  t o  show t h a t  t h e  
damage was p r e - e x i s t i n g .  

As s t a t e d  above ,  t h e  f a c t  t h a t  damage is n o t  n o t e d  
on a d e l i v e r y  receipt d o e s  n o t  p r e c l u d e  a s u b s e q u e n t  
claim o n c e  damage is  d i s c o v e r e d .  The r e c o r d  i n c l u d e s  
a d e q u a t e  d o c u m e n t a t i o n  to e s t a b l i s h  a prima f a c i e  case 
t h a t  t h e  w a s h e r  and t h e  c r i b  were i n  worse c o n d i t i o n  
when t h e y  were d e l i v e r e d  by S t a r c k  t h a n  when t h e y  were 
d e l i v e r e d  t o  S t a r c k  a t  t h e  p o i n t  o f  o r i g i n .  Thus ,  t h e  
bu rden  is on S t a r c k  to  show t h a t  i ts  f a i l u r e  t o  d e l i v e r  
t h e  h o u s e h o l d  goods  i n  t h e  same c o n d i t i o n  as t h e y  were 
when p i c k e d  up was c a u s e d  by o n e  o f  t h e  f i v e  e x c e p t i o n s  
l i s t e d  i n  M i s s o u r i  P a c i f i c  R.R. V. Elmore & S t a h l ,  s u  ra.  - S e e  Brown T r a n s p o r t  C o r p o r a t i o n ,  55 Comp. Gen. 611 P- 1 9 7 6 ) .  
Mere a l l e g a t i o n s  or s u p p o s i t i o n s  d o  n o t  s a t i s f y  t h i s  
b u r d e n ,  i d . ,  and S t a r c k  t h u s  h a s  n o t  overcome t h e  l ega l  
p r e s u m p t i o n  t h a t  t h e  damage o c c u r r e d  w h i l e  i n  i t s  posses- 
s i o n  d u r i n g  t r a n s i t .  

- 
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Our Claims Group d e c i s i o n  is  affirmed. 

of t h e  U n i t e d  S t a t e s  
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