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DIOEST: 

Small Business Administration (SBA) 
employee requests reconsideration of 
Gregory A. Walter, B-208397, August 29, 
1983, which denied his claim for retroac- 
tive promotion and backpay. Employee 
contends he should be granted relief 
because, as a student trainee under the 
Cooperative Education Program, he was not 
properly counseled and because of delay 
in his promotion. We conclude that the 
agency's failure to properly advise 
employee and the delays that occurred did 
not deprive him of any rights granted by 
statute or regulation nor violate any 
nondiscretionary regulation or policy. 
Hence, we find no entitlement under the 
Back Pay Act and our prior decision is 
sustained. 

---_ - 
Mr. Gregory A. Walter, an employee of the Small Busi- 

ness Administration (SBA), has requested reconsideration I 

of our decision, Gregory A. Walter, B-208397, August 29, 
1983. In that decision, we denied Mr. Walter's claim for I 

began his employment with SBA as a student trainee underr 
the Cooperative Education (COOP) Program, claimed entitlk- 
ment to such relief because a promotion for which he had 
been recommended was delayed while errors in SBA's admin- 
istration of its COOP Program were being corrected. For 
reasons we will explain below, we affirm our previous 
decision. 

a retroactive promotion and backpay. Mr. Walter, who - -\ 

The facts and circumstances and the issues involved 
in the claim were fully stated, discussed, and decided in 
our prior decision and will be repeated here only as 
necessary to resolve the questions and issues raised in 
this appeal. 

In our decision of August 29, we held that SBA 
committed an administrative error when it noncompetitively 
converted Mr. Walter to a career-conditional position at 
the GS-7 grade level before the expiration of 12 calendar 
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months, as required by OPM regulations. Therefore, he was 
not entitled to relief under the Back Pay Act, 5 U.S.C. 
s 5596 (1976). The Act provides a remedy for instances in 
which an employee is found to have undergone an unwar- 
ranted or unjustified personnel action which has resulted 
in the withdrawal or reduction of all or part of his pay, 
allowances, or differentials. We pointed out that the 
errors made by SBA caused Mr. Walter to receive pay rather 
than suffer a reduction in pay. We determined that the 
event which actually caused the delay in Mr. Walter 
receiving his promotion to the GS-11 grade level was the 
freeze imposed by OPM on all personnel actions related to 
the COOP students who had been converted, until a determi- 
nation could be made as to the legitimacy of their conver- 
sions or until their appointments and actual service could 
be regularized. 

In his request for reconsideration, Mr. Walter con- 
tends that we failed to consider two points which he feels 
are extremely pertinent to any decision on his claim. The 
first involves the failure of SBA to comply with paragraph 
2-15d of the Federal Personnel Manual (FPM), Chapter 308, 
which states that all COOP students should be advised of 
their right to seek entry-level career-conditional 
appointments at the GS-5 and GS-7 grade levels through the 
competitive process. The second point Mr. Walter makes is 
that SBA took an inordinate amount of time to act after it 
had discovered the errors it had made in the administra- 
tion of the COOP Program and that the agency also contri- 
buted to the delay in the final regularization of the 
appointments by supplying OPM with incomplete and inac- 
curate information. 

Paragraph 2-15d, Chapter 308, FPM, cited above, also 
provides that applicants who are within reach on a regis- 
ter for appointments to GS-7 positions are not subject to 
time-in-grade restrictions. Mr. Walter points out that, 
as evidenced by OPM's letter of November 5, 1981, he was 
within reach for referral and selection for GS-510-7 posi- 
tions at the time of his noncompetitive conversion and 
that he should have been instructed to file under the 
competitive examination. He has also submitted a Notice 
of Rating, dated October 18, 1979, which shows that he was 
on the Accountant/Auditor/IRS Agents register at the GS-7 
level. Mr. Walter states that, in any event, had he been 
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properly counseled by SBA officials, he would have opted 
for a competitive conversion at the GS-7 level rather than 
accept a noncompetitive conversion at the GS-5 level and, 
therefore, would not have been affected by the time-in- 
grade restrictions. 

for the Accountant/Auditor/IRS Agents register, we note 
that Mr. Walter's noncompetitive conversion was effective 
September 4, 1979. Inasmuch as Mr. Walter was not placed 
on the register in question until October 18, 1979, 
approximately 6 weeks later, such placement had no rele- 
vancy to his prior noncompetitive conversion and he was 
therefore subject to the time-in-grade restrictions of his 
noncompetitive conversion . 

Although paragraph 2-15d, Chapter 308, FPM, states-' 
that all COOP students should be advised of their rights 
to seek entry-level career-conditional appointments at the 
GS-5 and GS-7 grade levels through the competitive pro- 
cess, the regulatory language is not couched in mandatory 
terms, i.e., it does not state that the students "must" be 
so advised. This conclusion is substantiated by the fact 
that the regulation does not provide for any specific 
remedy or penalty in those circumstances in which the 
agency fails to advise the COOP students to seek career- 
conditional appointments through the competitive process. 

With respect to the relevancy of the Notice of Rating 

This Office has held that an administrative or cleri- 
cal error constitutes an unjustified or unwarranted 
personnel action when it prevents a personnel action from 
taking effect as originally intended, deprives an employee 
of a right granted by statute or regulation, or results in 
the failure to grant a nondiscretionary administrative 
regulation or policy if not adjusted retroactively. 
55 Comp Gen. 42 (1975); 54 Comp. Gen. 69 (1974); Joseph 
Pompeo, et al., B-186916, April 25, 1977. Thus, and as 
applicable here, the failure of SBA officials to advise 
Mr. Walter of his right to seek a career-conditional 
appointment at the GS-7 grade level through the competi- 
tive process did not deprive him of a right granted by 
regulation. Therefore, it cannot be said that he under- 
went an unjustified or unwarranted personnel action under 
the provisions of 5 U.S.C. S 5596. Additionally, 
Mr. Walter had no vested right to an appointment since 
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t h e r e  was no  a b s o l u t e  g u a r a n t e e  t h a t  h e  would h a v e  been  
selected to  f i l l  a p o s i t i o n  a t  t h e  GS-7 g r a d e  l e v e l  had  he 
appl ied fo r  s u c h  a p o s i t i o n .  

M r .  Walter s ta tes  t h a t  i n  making o u r  d e c i s i o n ,  w e  
also f a i l e d  to  take i n t o  a c c o u n t  t h e  f a c t  t h a t  SBA d i d  n o t  
n o t i f y  OPM of t h e  errors it  had made i n  c o n n e c t i o n  w i t h  
t h e  a d m i n i s t r a t i o n  of t h e  COOP Program u n t i l  8 months  
a f t e r  t h e y  were discovered and d i d  n o t  n o t i f y  t h e  affected 
employees u n t i l  almost a year a f t e r  t h e  errors were d i s -  
c o v e r e d .  H e  c o n t e n d s  t h a t  OPM's a c t i o n s ,  as  reflected i n  
i ts l e t t e r  of November 5, 1981, were i n c o m p l e t e  and  
r e s u l t e d  i n  no  a c t i o n  b e i n g  t a k e n  o n  h i s  b e h a l f  b e c a u s e  
SBA s u p p l i e d  OPM w i t h  i n c o m p l e t e  and  i n a c c u r a t e  informa-  
t i o n  and f a i l e d  t o  r e q u e s t  t h e  appropriate d e c i s i o n .  H e  
p o i n t s  o u t  t h a t  OPM f i n a l l y  g r a n t e d  a v a r i a n c e  t o  t h e  
t ime- in -g rade  r e s t r i c t i o n s  i n  A p r i l  1982, 5 months  a f t e r  
t h e  r e q u e s t  w a s  made by SBA. H e  c o n t e n d s  t h a t  t h i s  de l ay  
was a l so  d u e  t o  i n c o m p l e t e  and  i n a c c u r a t e  i n f o r m a t i o n  
s u p p l i e d  t o  OPM by SBA o f f i c i a l s .  

M r .  Walter feels  t h a t  h e  is c o m p l e t e l y  i n n o c e n t  o f  
any  improprieties i n  c o n n e c t i o n  w i t h  h i s  employment a t  
S B A ,  t h a t  h e  re l ied  c o m p l e t e l y  o n  t h e  a d v i c e  and  recom- 
m e n d a t i o n s  of SBA o f f i c i a l s  c o n c e r n i n g  h i s  c o o p e r a t i v e  
e d u c a t i o n  employment ,  and  t h a t  h e  h a s  b e e n  p e n a l i z e d  as 
t h e  r e s u l t  o f  i n i t i a l  mismanagement o f  t h e  COOP Program by 
SBA p e r s o n n e l  o f f i c i a l s  and  t h e i r  c o n t i n u e d  incompe tency  
d u r i n g  t h e  s u b s e q u e n t  period o f  t i m e .  M r .  Walter r e i t e r -  
a tes  h i s  claim of e n t i t l e m e n t  to  backpay  and  c o r r e c t i o n  o f  
h i s  a n n i v e r s a r y  date t o  September. H e  c o n t e n d s  t h a t  t h i s  
a c t i o n  would e n a b l e  him t o  r e c e i v e  w h a t  h e  would h a v e  
r e c e i v e d  i f  t h e  errors had n o t  o c c u r r e d  and  would place 
h i m  o n  e q u a l  terms w i t h  any  o ther  Federal employee  who 
c o m p e t i t i v e l y  e n t e r e d  t h e  Federal s e r v i c e  i n  September 
1979.  

Prior t o  a d d r e s s i n g  t h e  e f f e c t  o f  M r .  Walter's 
c o n t e n t i o n s ,  w e  would l i k e  to  make s e v e r a l  s t a t e m e n t s  i n  
c o n n e c t i o n  w i t h  them. F i r s t  of a l l ,  i t  is i n a c c u r a t e  to  
s t a t e  t h a t  t h e  a c t i o n  by OPM on  November 5, 1981, r e s u l t e d  
i n  no b e n e f i t  t o  M r .  Walter. H i s  n o n c o m p e t i t i v e  conve r -  
s i o n  was e r r o n e o u s  n o t  o n l y  b e c a u s e  i t  o c c u r r e d  before 
t i m e - i n - g r a d e  r e s t r i c t i o n s  had been  met, b u t  a lso b e c a u s e  
h e  was c o n v e r t e d  from a part-t ime p o s i t i o n  and  b e c a u s e  SBA 
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had no  ag reemen t  w i t h  t h e  s c h o o l  from which  h e  g r a d u a t e d .  
A l though  OPM d i d  n o t  g r a n t  a v a r i a n c e  t o  t h e  t ime- in-grade  
r e s t r i c t i o n s ,  it d i d  r e g u l a r i z e  M r .  Walter's a p p o i n t m e n t  
i n s o f a r  as  t h e  other errors were c o n c e r n e d  and allowed h i s  
r e t e n t i o n  i n  h i s  t h e n  c u r r e n t  p o s i t i o n .  

M r .  Walter a lso a l leges  t h a t  t h e  d e l a y  by OPM i n  
g r a n t i n g  a v a r i a t i o n  to  t h e  t ime- in-grade  r e s t r i c t i o n s  w a s  
c a u s e d  by i n a c c u r a t e  and i n c o m p l e t e  i n f o r m a t i o n  s u p p l i e d  
by SBA. However, and  as w e  s ta ted i n  our d e c i s i o n  of 
August  29, 1983, t h e  record discloses t h a t  t h e  d e l a y  was 
a p p a r e n t l y  c a u s e d  by t h e  s e v e r i t y  and c o m p l e x i t y  of t h e  
v i o l a t i o n s  by SBA of OPM r e g u l a t i o n s ,  t h e  n e c e s s i t y  fer- 
OPM t o  r e c o n s t r u c t  t h e  p e r t i n e n t  regis ters ,  t h e  number o f  
SBA-COOP employees  i n v o l v e d ,  and o t h e r  pol icy c o n s i d e r a -  
t i o n s .  

I n  regard to  M r .  Walter's c o n t e n t i o n  t h a t  SBA pe r son-  
n e l  o f f i c i a l s  were aware of t h e  i r r e g u l a r i t i e s  i n  t h e  COOP 
Program for almost a y e a r  p r ior  t o  n o t i f y i n g  h im o f  s u c h  
i r r e g u l a r i t i e s ,  w e  are n o t  aware of a n y  r e g u l a t i o n  or 
p o l i c y  w h i c h  requires a n  agency  t o  ac t  w i t h i n  any  s p e c i f i c  
timeframes i n  s u c h  matters. A p p a r e n t l y ,  and as  
M r .  Walter h a s  s ta ted ,  SBA o f f i c i a l s  were a t t e m p t i n g  t o  
r e s o l v e  t h e  i r r e g u l a r i t i e s  in -house  pr ior  to  c o n t a c t i n g  
OPM. I n  a n y  e v e n t ,  w e  do n o t  b e l i e v e  t h a t  t h e  matters 
M r .  Walter h a s  d i s c u s s e d  rise to  t h e  l e v e l  of a d m i n i s t r a -  
t i v e  error  so a s  t o  e n t i t l e  h i m  t o  r e l i e f  unde r  t h e  Back 
Pay A c t .  

A s  w e  p r e v i o u s l y  men t ioned ,  M r .  Walter states t h a t  
t h e  c i r c u m s t a n c e s  i n v o l v e d  i n  h i s  claim arose t h r o u g h  no 
f a u l t  o f  h i s  own and t h a t  h e  re l ied,  to  h i s  d e t r i m e n t ,  
upon t h e  a d v i c e  g i v e n  h i m  by SBA o f f i c i a l s  r e g a r d i n g  h i s  
c o o p e r a t i v e  e d u c a t i o n  employment and h i s  c o n v e r s i o n  p r i v i -  
leges. W e  have  no d o u b t  t h a t  M r .  Walter was c o m p l e t e l y  
i n n o c e n t  o f  any  improprieties w i t h  respect to  t h e  i r regu-  
l a r i t i e s  i n  t h e  COOP Program. However, s u c h  f a c t  does n o t  
i n c r e a s e  h i s  e n t i t l e m e n t  to  r e l i e f  u n d e r  t h e  law and regu- 
l a t i o n s .  The  f a c t  t h a t  SBA o f f i c i a l s  gave h i m  e r r o n e o m  
advice does n o t  c o n s t i t u t e  a bas i s  f o r  a d d i t i o n a l  r e l i e f  
f o r  i t  is a well-sett led r u l e  o f  law t h a t  t h e  Government 
is n o t  bound by t h e  e r r o n e o u s  advice g i v e n  by i ts  o f f i -  
c i a l s .  See Joseph P rada r i t s ,  56 Comp. Gen. 131 ( 1 9 7 6 ) ,  
and cases c i ted  t h e r e i n .  
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In summary, we reiterate that, in response to a 
second request by SBA officials, OPM granted a variation 
to the time-in-grade requirement, thus changing its ini- 
tial determination to require Mr. Walter to make up the 
time he had failed to serve at the GS-5 grade level. 
Thus, Mr. Walter received his promotion to the GS-11 level 
in April 1982, approximately 2 months earlier than he 
would have received such promotion under normal promotion 
procedures. 

Accordingly, our prior decision of August 29, 1983, 
which denied Mr. Walter's claim for a retroactive promo- 
tion and backpay, is sustained. 

Comptroller General 
of the United States 
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