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Under t h e  Back Pay A c t  - R e c o n s i d e r a t i o n  

DIOEST: 

Employee, who was reemployed  by Bureau  
o f  A l c o h o l ,  Tobacco  and  F i r e a r m s  fo l low-  
i n g  s e r v i c e  w i t h  F e d e r a l  Energy  
A d m i n i s t r a t i o n ,  d i d  n o t  r e c e i v e  b e n e f i t  
o f  h i g h e s t  p r e v i o u s  r a t e  r u l e .  F o l l o w i n g  
s u c c e s s f u l  claim w i t h  GAO for r e t r o a c t i v e  
pay  a d j u s t m e n t ,  t h e  u n i o n  r e p r e s e n t i n g  t h e  
employee claimed a t t o r n e y  f e e s  u n d e r  t h e  
Back Pay A c t ,  5 U.S.C. S 5596,  as amended. 
P r i o r  d e c i s i o n  d i s a l l o w i n g  claim f o r  
a t t o r n e y  f e e s  is a f f i r m e d  s i n c e  t h e  u n i o n  
h a s  n o t  shown t h a t  payment is w a r r a n t e d  
i n  t h e  i n t e r e s t  o f  j u s t i c e .  S p e c i f i c a l l y ,  
t h e  u n i o n  h a s  f a i l e d  to  d e m o n s t r a t e  t h a t  
t h e  agency  knew or  s h o u l d  have known it 
would n o t  p r e v a i l  o n  t h e  merits, o n e  of 
t h e  c r i t e r i a  f o r  award ing  a t t o r n e y  fees 
i n  t h e  i n t e r e s t  o f  j u s t i c e .  

M r .  Cary P. S k l a r ,  A s s i s t a n t  C o u n s e l  f o r  t h e  N a t i o n a l  
T r e a s u r y  Employees Union ,  r e q u e s t s  r e c o n s i d e r a t i o n  of o u r  
d e c i s i o n  i n  El ias  S. F r e y ,  8-208911, J u n e  10 ,  1983. I n  t h a t  
d e c i s i o n ,  w e  d e n i e d  t h e  u n i o n ' s  claim f o r  a t t o r n e y  fees and  
e x p e n s e s  i n  t h e  amount of $1 ,458  i n  c o n n e c t i o n  wit?h t h e  
backpay claim of M r .  E l i a s  S. F r e y  w h i c h  was a l l o w e d  by  o u r  
C l a i m s  Group. F o r  t h e  r e a s o n s  s t a t e d  be low,  w e  a f f i r m  o u r  
pr ior  d e t e r m i n a t i o n .  

BACKGROUND 

Mr. F r e y ,  a n  employee  o f  t h e  Bureau  o f  A l c o h o l ,  Tobacco  
and  F i r e a r m s  (BATF), Depa r tmen t  o f  t h e  T r e a s u r y ,  t r a n s f e r r e d  
to  t h e  F e d e r a l  Ene rgy  A d m i n i s t r a t i o n  (FEA) i n  1974. A f t e r  
54 weeks w i t h  FEA, M r .  F r e y  e x e r c i s e d  h i s  s t a t u t o r y  r i g h t  t o  
r e t u r n  t o  BATF. S e e  F e d e r a l  P e r s o n n e l  Manual (FPM) Letter 
N o .  352-6, J a n u a r y  1 0 ,  1975.  Mr. F r e y  l e f t  FEA as a g r a d e  
GS-11, s t e p  2 ,  and r e t u r n e d  t o  h i s  f o r m e r  l e v e l  a t  BATF, 
g r a d e  GS-9, s tep  3. Later ,  M r .  F r e y  l e a r n e d  t h a t  a l l  
employees  who had worked f o r  FEA and were l a t e r  reemployed  
by t h e  I n t e r n a l  Revenue S e r v i c e  were a c c o r d e d  h i g h e r  rates 
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of pag based o n  t h e  h i g h e s t  p r e v i o u s  r a t e  r u l e .  
claim for a r e t r o a c t i v e  pay  a d j u s t m e n t  was d e n i e d  by BATF 
b u t  allowed by o u r  C l a i m s  Group. 

Fo l lowing  our  C l a i m s  Group ' s  s e t t l e m e n t ,  t h e  u n i o n  
f i l e d  f o r  a t t o r n e y  f e e s  i n  t h e  amount o f  $1,235 and 
e x p e n s e s  i n  t h e  amount o f  $223 f o r  a t o t a l  claim o f  $1,458.  
T h e  claim was f i l e d  u n d e r  t h e  a u t h o r i t y  o f  t h e  Back Pay  A c t ,  
5 U.S.C. S 5596, as amended by t h e  C i v i l  S e r v i c e  Reform A c t  
of 1978,  P u b l i c  Law 95-454, Qctober 17 ,  1978. The u n i o n  
a rgued  t h a t  payment o f  a t t o r n e y  f e e s  would be w a r r a n t e d  " i n  
t h e  i n t e r e s t  o f  jus t ice"  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  
o f  5 U.S.C. fj 550 .806(c )  and s t a n d a r d s  e s t a b l i s h e d  by t h e  
Merit Sys t ems  P r o t e c t i o n  Board (MSPB) i n  A l l e n  v. U.S. 
Postal  Service, 2 MSPB 582 ( 1 9 8 0 ) .  S p e c i f i c a l l y ,  c i t i n g  
-en s t a n d a r d s ,  t h e  u n i o n  m a i n t a i n e d  t h a t  ( 1 )  
t h e  agency  knewor s h o u l d  have  known t h a t  i t  would n o t  p re -  
v a i l  o n  t h e  merits, and ( 2 )  t h e  agency  engaged  i n  a "pro- 
h i b i t e d  p e r s o n n e l  p rac t i ce . "  

I n  o u r  p r i o r  d e c i s i o n  F r e y ,  w e  r e s p o n d e d  t o  t h e  u n i o n ' s  
f i r s t  c o n t e n t i o n  and e x p l a i n e d  t h a t  t h e  A l l e n  s t a n d a r d  "knew 
or s h o u l d  have  known i t  would n o t  p r e v a i l  o n  t h e  merits" 
a p p l i e s  t o  s i t u a t i o n s  i n  which a n  agency  t a k e s  a n  a c t i o n  
c l e a r l y  c o n t r a r y  to  e s t a b l i s h e d  law, p o l i c y ,  o r  r e g u l a t i o n ,  
o r  where t h e  agency ,  i f  i t  had conduc ted  a n  appropriate  
i n q u i r y ,  knew or s h o u l d  have  known t h e  a c t i o n  would n o t  be  
s u s t a i n e d  o n  a p p e a l .  See Q 'Donne l l  v .  I n t e r i o r ,  2 MSPB 604 
( 1 9 8 0 ) .  I n  o r d e r  t o  d e t e r m i n e  whe the r  t h e  agency  knew or  
s h o u l d  have  known t h a t  i t  would n o t  p r e v a i l  o n  t h e  merits, 
w e  examined t h e  a g e n c y ' s  a c t i o n s  i n  r eemploy ing  M r .  F r e y .  
W e  found t h a t ,  a l t h o u g h  agency  r e g u l a t i o n s  (BATF Orde r  
2530.1)  r e q u i r e d  a p p l i c a t i o n  o f  t h e  h i g h e s t  p r e v i o u s  r a t e  
r u l e  to  employees  t r a n s f e r r i n g  from other  a g e n c i e s ,  BATF 
u n i f o r m l y  appl ied  a d i f f e r e n t  p o l i c y  t o  employees  r e t u r n i n g  
from FEA.  A p o l i c y  s t a t e m e n t  d a t e d  A p r i l  4 ,  1975,  f rom t h e  
C h i e f ,  P e r s o n n e l  D i v i s i o n ,  a d v i s e d  a l l  BATF o f f i c e s  t h a t  
s u c h  employees  would be  reemployed  a t  t h e i r  fo rmer  g r a d e  and 
s a l a r y ,  p l u s  any  w i t h i n - g r a d e  i n c r e a s e s  t h e y  would have 
received . 

M r .  F r e y ' s  

S i n c e  t h e  a g e n c y ' s  p o l i c y  w i t h  respect t o  employees  
t r a n s f e r r i n g  from FEA was n o t  c o n s i s t e n t  w i t h  t h e  e x i s t i n g  
r e g u l a t i o n s  g o v e r n i n g  h i g h e s t  p r e v i o u s  r a t e ,  o u r  C l a i m s  
Group h e l d  t h a t  M r .  F r e y  was e n t i t l e d  t o  a r e t r o a c t i v e  pay  
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, s-* 
a d j u d n t .  Nevertheless, in Frey we found no basis for 
concluding that the agency knew or should have known that 
it would not prevail on the merits of Mr. Frey's backpay 
claim. Specifically, we recognized that the agency, upon 
reemploying Mr. Frey, granted him the minimum grade and 
step required by FPM Letter No. 352-6, which sets forth the 
statutory reemployment rights of FEA employees. While the 
agency did not further allow Mr. Frey his highest previous 
rate, its failure to do so apparently was based on a mis- 
taken assumption that the reemployment rights described in 
FPM Letter No. 352-6 preempted or created an exception to 
the highest previous rate rule. 

In addition, we held in Frey that we did not agree 
with the union's assertion that the agency's pay-setting 
determinasion constituted a prohibited personnel practice. 
We interpreted this standard as being limited to the statu- 
torily defined "prohibited personnel practices" listed in 
5 U.S.C. S 2302(b). 

DISCUSSION 

On reconsideration, the union renews its contention 
that payment of attorney fees is warranted because the 
agency knew or should have known that it would not prevail 
on the merits. Employing the more specific standard we 
derived from the MSPB's decision in O'Donnell, above, the 
union argues that ( 1 )  the agency's pay-setting determination 
was clearly contrary to established policy and regulations, 
and (2) the agency, if it conducted an appropriate inquiry, 
knew or should have known that its action would not be 
sustained on appeal. 

to allow Mr. Frey his highest previous rate was clearly con- 
trary to established policy and regulation, the union states 
that BATE' Order 2530.1 ,  setting forth the agency's highest 
prev mas rate rule, mandates application of the rule to all 
empl &t cs transferring from other agencies. Thus, the union 
maintains that BATF, regardless of its reasons, was not free 
to disregard the rule in setting Wr. Frey's pay upon his 
reemployment. 

In support of its contention that the agency's failure 

We agree that BATF was required by its own regula- 
tions.to allow Mr. Frey his highest previous rate. For 
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t h i s  r e a s o n ,  o u r  C l a i m s  Group g r a n t e d  M r .  F r e y ' s  claim f o r  
a r e t r o a c t i v e  pay  a d j u s t m e n t .  N e v e r t h e l e s s ,  a s  w e  f u l l y  
e x p l a i n e d  i n  o u r  p r ior  d e c i s i o n ,  w e  d o  n o t  b e l i e v e  t h a t  t h e  
a g e n c y ' s  p a y - s e t t i n g  d e t e r m i n a t i o n  was " c l e a r l y  c o n t r a r y  
to  e s t a b l i s h e d  law, p o l i c y ,  or r e g u l a t i o n . "  A l l  t h a t  was 
s t a t u t o r i l y  r e q u i r e d  o f  BATF was to  reemploy  M r .  F r e y  i n  h i s  
fo rmer  p o s i t i o n ,  or i n  a p o s i t i o n  o f  comparab le  s a l a r y .  See 
FPM Le t t e r  N o .  352-6. Complying w i t h  t h o s e  r e q u i r e m e n t s ,  
BATF reemployed  M r .  F rey  a t  t h e  g r a d e  and s t e p  h e  had 
a t t a i n e d  pr ior  t o  h i s  t r a n s f e r  t o  FEA. 

W i t h  respect t o  BATF's f a i l u r e  t o  f u r t h e r  allow 
M r .  F r e y  h i s  h i g h e s t  p r e v i o u s  ra te ,  w e  n o t e d  i n  o u r  prior 
d e c i s i o n  t h a t  t h e  a g e n c y  d i d  n o t  s i n g l e  o u r  M r .  F rey  upon 
reemployment ,  b u t  i n s t e a d  a p p l i e d  a c o n s i s t e n t  p o l i c y  w i t h  
respect t o  .- a l l  employees  b e i n g  reemployed  a f t e r  s e r v i c e  
w i t h  FEA. The  agency  a p p a r e n t l y  c o n c l u d e d  t h a t  e i t he r  t h e  
h i g h e s t  p r e v i o u s  r a t e  r u l e  was n o t  a p p l i c a b l e  t o  employees  
r e t u r n i n g  from FEA, o r  t h a t  t h i s  s i t u a t i o n  c o n s t i t u t e d  a n  
e x c e p t i o n  t o  t h e  ru l e .  

The u n i o n  s u g g e s t s  t h a t  t h e  a g e n c y ' s  r e a s o n s  f o r  
f a i l i n g  t o  allow Mr. F r e y  h i s  h i g h e s t  p r e v i o u s  ra te  are 
immaterial, i n  v i ew o f  t h e  compul so ry  n a t u r e  of BATF 
Order  2530.1. However, t h e  p i v o t a l  q u e s t i o n  is n o t  w h e t h e r  
t h e  a g e n c y  was compe l l ed  by BATF O r d e r  2530.1 t o  pay  t h e  
r e t u r n i n g  employees  a t  h i g h e r  ra tes ,  b u t  w h e t h e r  t h e  agency ,  
h a v i n g  f a i l e d  to  f o l l o w  t h e  r e g u l a t i o n ,  knew or  s h o u l d  have  
known t h a t  i t  would n o t  p r e v a i l  on  t h e  merits  o f  Mr. F r e y ' s  
backpay  claim. See Brown, e t  a l .  v .  Depa r tmen t  of D e f e n s e ,  
MSPB N o .  DC075209174 ( J u l y  1 ,  1 9 8 2 ) .  S i n c e  t h e  agency  
m i s t a k e n l y  assumed t h a t  reemployment  a f t e r  s e r v i c e  w i t h  FEA 
w a r r a n t e d  a n  e x c e p t i o n  to  t h e  h i g h e s t  p r e v i o u s  r a t e  r u l e ,  
and s i n c e  t h a t  a s s u m p t i o n  was n o t  s u c c e s s f u l l y  c h a l l e n g e d  
u n t i l  o u r  C l a i m s  Group a d j u d i c a t e d  M r .  F r e y ' s  claim, w e  
c a n n o t  f i n d  t h a t  t h e  a g e n c y  knew o r  s h o u l d  h a v e  known it 
would n o t  p r e v a i l  on t h e  merits o f  t h a t  claim. A d i f f e r e n t  
case would be  p r e s e n t e d  i f  o u r  C l a i m s  Group o r  a n o t h e r  
dec i s ion -mak ing  a u t h o r i t y  d e t e r m i n e d  t h a t  BATF was r e q u i r e d  
t o  a p p l y  t h e  h i g h e s t  p r e v i o u s  ra te  r u l e  i n  s e t t i n g  t h e  pay  
o f  employees  r e t u r n i n g  f rom FEA, and t h e  agency  s u b s e q u e n t l y  
f a i l e d  t o  a p p l y  t h e  r u l e  i n  s e t t i n g  Mr. F r e y ' s  pay.  S e e  
Brown, c i t e d  p r e v i o u s l y  and  d i s c u s s e d  below. S e e  a lso - S i m s  v.  Depa r tmen t  of t h e  Navy, 711 F.2d 1578,  1581-82 
(Fed .  C i r .  1 9 8 3 ) .  
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T M  u n i o n  f u r t h e r  m a i n t a i n s  t h a t  payment o f  a t t o r n e y  
f e e s  is w a r r a n t e d  b e c a u s e  t h e  agency ,  i f  i t  had conduc ted  
an  appropriate i n q u i r y ,  knew or s h o u l d  have  known t h a t  
i t s  p a y - s e t t i n g  d e t e r m i n a t i o n  wou ld  n o t  be s u s t a i n e d  by 
o u r  C l a i m s  Group. I n  t h i s  r e g a r d ,  t h e  u n i o n  s ta tes  t h a t  
M r .  F r e y  f i l e d  a g r i e v a n c e  s h o r t l y  a f t e r  h i s  r e t u r n  t o  BATF 
r e q u e s t i n g  t h a t  he  be allowed h i s  h i g h e s t  p r e v i o u s  ra te .  
The  un ion  a l l e g e s  t h a t  BATF o f f i c i a l s  a d v i s e d  M r .  F rey  to  
hold  h i s  g r i e v a n c e  i n  abeyance  pending  t h e  d i s p o s i t i o n  of 
a s imilar  g r i e v a n c e  f i l e d  by a n  employee o f  t h e  I n t e r n a l  
Revenue S e r v i c e  (IRS). A f f i d a v i t s  s u b m i t t e d  by Mr. F r e y  
and un ion  steward f u r t h e r  a l l e g e  t h a t  agency  o f f i c i a l s  
a g r e e d  t o  m o n i t o r  t h e  p r o g r e s s  o f  t h e  I R S  g r i e v a n c e  and t o  
s e t t l e  M r .  F r e y ' s  g r i e v a n c e  a c c o r d i n g l y .  Al though t h e  IRS 
employee i n  q u e s t i o n  u l t i m a t e l y  was allowed h i s  h i g h e s t  
p r e v i o u s  r a t e ,  BATF f a i l e d  t o  so a d v i s e  M r .  F rey  and summar- 
i l y  rejected h i s  g r i e v a n c e  . 

The agency  d i s p u t e s  t h e  u n i o n ' s  a l l e g a t i o n s  c o n c e r n i n g  
t h e  g r i e v a n c e  f i l e d  by M r .  F rey .  S p e c i f i c a l l y ,  t h e  agency  
claims t h a t  it was n o t  aware o f  a s imi la r  g r i e v a n c e  f i l e d  
w i t h i n  I R S  and d e n i e s  t h a t  i t s  r e p r e s e n t a t i v e s  agreed to  
be bound by a d e t e r m i n a t i o n  o n  any s u c h  g r i e v a n c e .  

C l a i m s  a re  decided by t h i s  O f f i c e  on  t h e  basis o f  t h e  
w r i t t e n  record p r e s e n t e d  by t h e  p a r t i e s ,  and t h e  burden  o f  
proof  rests o n  t h e  c l a i m a n t s .  See 4 C.F.R. S 31-.7. Where, 
as h e r e ,  t h e  record c o n t a i n s  a n  i r r e c o n c i l a b l e  d i s p u t e  of 
fact  between a Government agency  and a c l a i m a n t ,  it is o u r  
po l icy  t o  accept t h e  a g e n c y ' s  s t a t e m e n t  o f  t h e  f a c t s .  See 
b b r o s e  W. J. Clay ,  e t - a l . ,  B-188461, December 20, 1977. 
Accord ing ly ,  w e  must  accept t h e  a g e n c y ' s  s t a t e m e n t  t h a t  it 
had no knowledge o f ,  and d i d  n o t  a g r e e  t o  be bound by, a 
g r i e v a n c e  processed w i t h i n  IRS. 

A d d i t i o n a l l y ,  t h e  u n i o n  a r g u e s  t h a t  payment o f  
a t t o r n e y  f e e s  is w a r r a n t e d  o n  t h e  bas i s  o f  MSPB d e c i s i o n s  
i n  Ciscro V. U.S. Posta l  S e r v i c e ,  4 MSPB 
Brown8 e t  a l .  v. Depar tment  o f  Defense ,  
Cicercr8 a n  employee was c h a r g e d  w i t h  n o t  
workor t h e  days h e  claimed o n  h i s  t i m e  

1 4 5  
c i t ed  

b e i n  
card 

9 8 0 ) ,  and 
.bove. I n  
p r e s e n t  a t  

A 1  though 
t h e  employee,  i n  r e s p o n s e  t o  t h e  c h a r g e s ,  f i l e d  c red ib le  
e v i d e n c e  o f  h i s  p r e s e n c e  a t  work, t h e  agency  d i s r e g a r d e d  
s u c h  e v i d e n c e  and demoted t h e  employee. A f t e r  t h e  employee 
had s u c c e s s f u l l y  c h a l l e n g e d  h i s  demot ion ,  t h e  MSPB awarded 
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him a t t o r n e y  fees baseG o n  i t s  conclusion t h a t ,  " i f  t h e  
d e c i d i n g  o f f i c i a l  had p r o p e r l y  c o n s i d e r e d  t h e  a p p e l l a n t ' s  
r e s p o n s e  i n  l i g h t  o f  t h e  p a u c i t y  o f  t h e  a g e n c y ' s  e v i d e n c e ,  
h e  s h o u l d  h a v e  known t h a t  t h e  demot ion  of a p p e l l a n t  c o u l d  
n o t  be  s u s t a i n e d . "  4 MSPB 1 4 5 ,  146.  

The u n i o n  a r g u e s  t h a t  M r .  F r e y ' s  case is a n a l o g o u s  t o  
Cicero b e c a u s e  h e  p r o v i d e d  o u r  C l a i m s  Group w i t h ,  " a d e q u a t e  
e v i d e n c e  i n  s u p p o r t  o f  h i s  claim," and b e c a u s e  t h e  agency ,  
" n e v e r  advanced  s u b s t a n t i v e  a r g u m e n t s  w i t h  p r o b a t i v e  v a l u e . "  
However, as t h e  MSPB s ta ted i n  Cicero, t h e  f a i l u r e  o f  a n  
agency  t o  s u c c e s s f u l l y  d e f e n d  a p a r t i c u l a r  p e r s o n n e l  a c t i o n  
d o e s  n o t  n e c e s s a r i l y  mean t h a t  a n  award o f  a t t o r n e y  fees is 
w a r r a n t e d  i n  t h e  i n t e r e s t  o f  j u s t i c e .  R a t h e r ,  a n  a g e n c y ' s  
f a i l u r e  t o  d e f e n d  i ts  a c t i o n  g o e s  to  o n l y  o n e  of t h e  
r e q u i r e m e n t s  f o r  a f e e  award - - tha t  t h e  employee  was a pre- 
v a i l i n g  p a r t y .  4 MSPB 1 4 5 ,  1 4 6 .  S e e  g e n e r a l l y  S t e r n e r  v .  
Depa r tmen t  o f  t h e  A r m y ,  7 1 1  F.2d 1563  (Fed .  C i r .  1 9 8 3 ) .  

Thus ,  i n  Cicero, t h e  MSPB emphas ized  t h a t  i t  found 
a t t o r n e y  f e e s  t o  be  w a r r a n t e d  i n  t h e  i n t e r e s t  o f  j u s t i c e  
n o t  o n l y  b e c a u s e  t h e  agency  f a i l e d  to  s u b s t a n t i a t e  i ts  
c h a r g e s  a g a i n s t  t h e  employee ,  b u t  because t h e  agency  
f a i l e d  to  i n v e s t i g a t e  e x o n e r a t i n g  f a c t s  which  employee 
b r o u g h t  t o  i t s  a t t e n t i o n .  S i n c e  t h e  claim Mr. F r e y  f i l e d  
w i t h  o u r  C l a i m s  Group p r e s e n t e d  a q u e s t i o n  o f  l a w ,  n o t  f a c t ,  
t h e  MSPB's d e t e r m i n a t i o n  i n  Cicero has  n o  b e a r i n g  on  NTEU's 
claim f o r  a t t o r n e y  f e e s .  Compare a l so  S t e g e r  v .  Depar tment  
o f  D e f e n s e ,  N o .  82-1226 (D .C .  C i r .  Sept .  1 3 ,  1 9 8 3 ) ,  and 
cases c i t ed  t h e r e i n .  

I n  Brown, c i t e d  p r e v i o u s l y ,  t h e  MSPB c o n s i d e r e d  
claims f o r  a t t o r n e y  fees f i l e d  by a number o f  o v e r s e a s  
g u i d a n c e  c o u n s e l o r s  employed by t h e  Depar tmen t  o f  Defense  
( D O D ) .  The  DOD had downgraded t h e  c o u n s e l o r s '  p o s i t i o n s  
i n  d i s r e g a r d  o f  t h e  O v e r s e a s  T e a c h e r s  Pay and P e r s o n n e l  
P r a c t i c e s  A c t ,  20 U.S.C. S 902 ,  as amended, which  requires 
t h a t  t e a c h e r s  and  i n d i v i d u a l s  s e r v i n g  i n  c o m p a r a b l e  
p o s i t i o n s  o v e r s e a s  be p a i d  a t  r a t e s  e s t a b l i s h e d  u n d e r  a 
p r e s c r i b e d  f o r m u l a .  

Having found  t h a t  DOD f a i l e d  to  comply w i t h  20 U.S.C. 
S 902 ,  t h e  MSPB i n  Brown a d d r e s s e d  t h e  q u e s t i o n  w h e t h e r  t h e  
agency  knew o r  s h o u l d  have  known t h a t  i t  was r e q u i r e d  to  u s e  
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the statutory method for computing the counselors' pay. 
Answering this question affirmatively, the MSPB pointed 
out that a Federal court previously had determined that 
DOD was required to apply the statutory formula in fixing 
the compensation of its overseas teachers, and that it 
had consistently failed to do so. March, et al, v. 
United States, 506 F.2d 1306 (D.C. Cir. 1 9 7 4 ) .  In view of 
the specificity and clarity with which the court discussed 
DOD's prior violation of 20 U.S.C. S 902, the MSPB concluded 
that the agency had ample notice that it was required to set 
the pay of its overseas guidance counselors in accordance 
with the statutory formula. 

In this case, the agency's erroneous interpretation 
of its regulations governing highest previous rate was not 
successhlly challenged until our Claims Group adjudicated 
Mr. Frey's claim. Thus, in contrast to the situation pre- 
sented in Brown, there is no basis for concluding that BATF 
was aware at the time it reemployed Mr. Frey that he was 
entitled to the benefits of the highest previous rate rule, 

Accordingly, for the reasons stated above, we affirm 
our prior decision disallowing the union's claim for payment 
of attorney fees. 

Comptroll er General 
of the United States 
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