
THR GOMPTROLLHR ORNmRAL 
' O C  T H H  UNITHD I T A T R I  >'7g4 PRCImION 
W A 8 W I N Q T O N .  O . C .  P O 6 4 0  

DATE: February 23, 1984 B-212218; B-212219 

Logistical Support, Inc. MATTER OF: 

DIOEST: 

1. Protests contending that agency improperly 
used the one-time deviation authority con- 
tained in the Defense Acquisition Regula- 
tion are denied where the record shows that 
the contracting activities complied with 
the regulatory requirements for issuance 
of the deviations. 

2. Protester has failed to show that use of the 
test bid format for mess attendant services 
which requires bidders to use specified 
hours and labor rates and provides for an 
award fee based on performance is unreason- 
able where protester merely disagrees with 
agency's position that bonding requirements 
contained in the solicitation were inadequate 
to insure satisfactory contractor performance. 

Logistical Support, Inc. protests the inclusion in 
invitation for bids (IFB) N o s .  F14614-83-B-0027 (IFB- 
0027) and F41687-83-B-0007 (IFB-0007) of a provision 
stating that contracts would be awarded on a fixed- 
price award fee basis. We deny the protests. 

IFB-0027 solicited bids to provide food and attend- 
ant services at McConnell Air Force Base, Kansas. IFB- 
0007 solicited bids to provide similar services at 
Bergstrom Air Force Base, Texas. 

Both solicitations included a "test bid format" 
consisting of three elements: 

(1) a fixed predetermined rate to be paid for each 
service unit (staff-hour) used, up to the 
maximum stated in the contract; 

(2) a management and support price; and 

( 3 )  a stated award amount. 
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The service unit rate is based on the Department 
of Labor's wage rate for food service attendants and 
includes fringe benefits. The management and support 
price is the only competitive component of the solici- 
tation and is composed of the costs of on-site manage- 
ment personnel, overhead and contingencies. The award 
amount is a fixed annual predetermined maximum amount, 
which is stated in the solicitation, a percentage of 
which is paid to the contractor based on the quality of 
its performance. 

The Air Force reports that, because award fee type 
contracts resulting from formal advertising are not 
authorized by the regulations, the solicitations were 
issued as one-time deviations pursuant to Defense 
Acquisition Regulation (DAR) § 1-109.2. This section, 
together with section 1-109.2 of the Air Force's DAR 
supplement, vests authority in the head of the pro- 
curing activity (the Commander, Strategic Air Command 
(SAC) with respect to IFB-0027; and the Commander, 
Tactical Air Command (TAC) with respect to IFB-0007) or 
his designee to authorize regulation deviations. The 
Air Force states that the Director of Contracting at 
SAC and at TAC exercised this authority in connection 
with the present solicitations. 

Logistical contends that the solicitations here 
represent an improper use of the DAR deviation authority. 
It argues that under the Air Force's rationale--that 
these solicitations are based on the DAR one-time devia- 
tion authority--each Air Force facility could obtain a 
deviation and effectively negate the prohibition in the 
DAR against using this type of contract format in adver- 
tised procurements. 

The regulation authorizes a head of a procuring 
activity to issue a one-time deviation. Obviously, this 
means each such individual may authorize a deviation, so 
that there may be several deviations authorized through- 
out the Air Force, albeit only one by each Commander. We 
note that there is no evidence in the record to indicate 
that more than one deviation was issued in each Command. 
Thus, we find no merit to this contention. 
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Logistical  a lso c o n t e n d s  t h a t  IFB-0027 was improp- 
e r l y  i s s u e d  on J u n e  10  because  t h e  d e v i a t i o n  was n o t  
a u t h o r i z e d  u n t i l  J u n e  24. The agency reports t h a t  
a l t h o u g h  t h e  l e t te r  a u t h o r i z i n g  t h e  d e v i a t i o n  w a s  n o t  
a c t u a l l y  i s s u e d  u n t i l  a f t e r  t h e  s o l i c i t a t i o n  was i s s u e d ,  
t h e  head of t h e  c o n t r a c t i n g  a c t i v i t y  o r a l l y  a d v i s e d  t h e  
c o n t r a c t i n g  o f f icer  pr ior  to  t h e  i s s u a n c e  o f  t h e  so l ic i -  
t a t i o n  t h a t  t h e  d e v i a t i o n  would be g r a n t e d .  I n  any 
e v e n t ,  s i n c e  t h e  d e v i a t i o n  w a s  a c t u a l l y  i s s u e d  p r io r  t o  
t h e  b i d  open ing  date ,  w e  d o  n o t  b e l i e v e  t h a t  t h e  subse-  
q u e n t  i s s u a n c e  o f  t h e  d e v i a t i o n  l e t t e r  p r e j u d i c e d  any 
p a r t y  o r  had any  e f f e c t  on t h e  l e g a l i t y  o f  t h e  award. 
- See L o g i s t i c a l  S u p p o r t  I n c . ,  B-197488, November 1, 
1980,  80-2 CPD 391. 

The protester  f u r t h e r  a l l e g e s  t h a t  u s e  o f  t h e  dev i -  
a t i o n s  was improper  because  c o n t r a c t i n g  a c t i v i t i e s  w i t h i n  
t h e  Department  of Defense  were o n l y  a u t h o r i z e d  t o  test  
t h i s  c o n t r a c t  f o r m a t  under  a d e v i a t i o n  i s s u e d  by t h e  
Secretary o f  Defense  which e x p i r e d  December 31, 1982,  
prior t o  t h e  i s s u a n c e  o f  t h e  s u b j e c t  s o l i c i t a t i o n s .  W e  
d i s a g r e e .  Whi le  it is t r u e  t h a t  t h e  S e c r e t a r y  o f  Defense 
had a u t h o r i z e d  a d e v i a t i o n  unde r  which t h i s  c o n t r a c t  fo rma t  
was t e s t e d  and t h a t  t h e  d e v i a t i o n  a u t h o r i t y  d i d  expi re  
pr ior  t o  t h e  i s s u a n c e  o f  t h e s e  s o l i c i t a t i o n s ,  w e  are aware 
o f  no r e g u l a t i o n  or d i r e c t i v e  t h a t  p r o h i b i t s  t h e  i n d i v i d u a l  
heads  o f  t h e  p r o c u r i n g  a c t i v i t i e s  from c o n t i n u i n g  t o  test 
t h i s  c o n t r a c t  format under  t h e  DAR S 1-109.2 d e v i a t i o n  
a u t h o r i t y  where t h e y  d e t e r m i n e  t h a t  such  c o n t i n u e d  u s e  is 
war ran ted .  

F i n a l l y ,  L o g i s t i c a l  c o n t e n d s  t h a t  t h e  A i r  Force's 
s t a t e d  j u s t i f i c a t i o n  f o r  u s i n g  t h i s  b i d  format-- to  
g u a r a n t e e  a d e q u a t e  c o n t r a c t o r  performance-- is  s u s p e c t  
s i n c e  t h e  s o l i c i t a t i o n  a l r e a d y  c o n t a i n s  bonding r e q u i r e -  
ments  and t h e s e  are  s u f f i c i e n t  t o  a s s u r e  a d e q u a t e  per- 
formance. The A i r  Force r e s p o n d s  t h a t  t h e  bonding  
r e q u i r e m e n t s  have  n o t  been e f f e c t i v e  i n  b r i n g i n g  a b o u t  
t h e  d e s i r e d  per formance .  Moreover,  it states t h a t  it 
c a n  a c h i e v e  s i g n i f i c a n t  cost  s a v i n g s  w i t h  t h i s  f i x e d -  
price p l u s  award f e e  approach .  

The d e t e r m i n a t i o n  o f  t h e  needs  o f  t h e  government  
and t h e  b e s t  method o f  accommodating such  needs  are 
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p r i m a r i l y  t h e  r e s p o n s i b i l i t y  o f  t h e  c o n t r a c t i n g  agency. 
W e  w i l l  n o t  q u e s t i o n  t h e  c o n t r a c t i n g  agency ' s  determina-  
t i o n  a b s e n t  a clear showing t h a t  it is unreasonable .  
Maintenance I n c o r p o r a t e d  and Worldwide S e r v i c e s ,  Inc. ,  
B-208036; B-208036.2, J u n e  9, 1983, 83-1 CPD 631. 

L o g i s t i c a l  h a s  p r o t e s t e d  t h e  u s e  of t h i s  format  on 
s e v e r a l  d i f f e r e n t  o c c a s i o n s ;  each p r o t e s t  h a s  been denied.  - See Logistical  Support, Inc . ,  B-197488, November 24, 1980, 
80-2 CPD 391; Logistical Suppor t ,  I n c . ,  B-199933, Febru- 
a r y  10, 1981, 81 -1 CPD 87; Loqistical  Suppor t ,  Inc . ,  
B-200030; B-200051; B-200052, May 5, 1981, 81-1 CPD 342; 
L o g i s t i c a l  Support, Inc . ,  B-203739; B-203782, September 15, 
1981, 81-2 CPD 218; Logistical Suppor t ,  Inc . ,  B-205724, 
June  17, 1982, 82-1 r v i o u s  CPD t h a t  t h e  
p r o t e s t e r  does n o t  a g r e e  w i t h  t h e  agency r e g a r d i n g  t h e  
b e n e f i t s  t h e  agency b e l i e v e s  it can  d e r i v e  from t h e  format ,  
as  w e  have h e l d  b e f o r e  s e v e r a l  t i m e s  and hold h e r e  a g a i n ,  
L o g i s t i c a l  h a s  n o t  shown t h a t  t h e  a g e n c y ' s  u s e  o f  t h i s  
fo rma t  is unreasonab le ,  b u t  o n l y  t h a t  it disagrees w i t h  
t h e  a g e n c y ' s  minimum needs  d e t e r m i n a t i o n .  T h e r e f o r e ,  w e  
have no basis t o  object t o  t h e  A i r  Force's d e t e r m i n a t i o n  
t h a t  t h i s  t es t  b i d  fo rma t  is t h e  best  approach t o  meet ing 
i t s  food s e r v i c e  needs.  

The  p r o t e s t s  are denied .  

A c t i n g  Compt ro l l e r  Gene ra l  
o f  t h e  Uni ted  S ta tes  
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