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Beverages 

Third low bidder is an interested party under 
GAO Bid Protest Procedures to protest the 
cancellation of an invitation for bids where 
the low bidder complains as well, and the 
third low bidder also alleges that the lower 
bidders are nonresponsive. 

The cancellation of an invitation for bids 
after bid opening is justified where the 
procuring agency no longer requires the item 
sought due to the availability of a substi- 
tute item that will meet the agency's needs 
at a lower cost. 

Where the only available evidence on a matter 
is the conflicting statements of the protester 
and the procuring agency, the protester has 
not met its burden of affirmatively proving 
its case. 

The Nedlog Company and Institutional Beverages protest 
the cancellation of invitation for bids No. DAKF40-83-B- 
016s issued by the Department of the Army at Fort Bragg for 
liquid fruit beverages and the installation of dispensing 
equipment. Both firms question the contracting officer's 
determination that the agency's needs could be better met 
through utilization of dry mix beverages. Nedlog further 
challenges the contracting officer's assertion that the 
agency already has at its disposal proper dispensing equip- 
ment. Finally, Nedlog complains that, if cancellation was 
proper, the Army acted in bad faith in issuing the solici- 
tation. 

We deny the protest. 
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T h r e e  f i r m s  s u b m i t t e d  b i d s  i n  r e s p o n s e  t o  t h e  so l ic i -  
t a t i o n .  A t  b i d  o p e n i n a ,  I n s t i t u t i o n a l  B e v e r a a e s  w a s  t h e  
a p p a r e n t  l o w  b i d d e r :  Nedloa was t h e  h i s h  b i d d e r .  There-  
a f t e r ,  Nedloq f i l e d  a protest  w i t h  t h e  c o n t r a c t i n q  o f f i c e r  
c h a l l e n q i n q  t h e  r e s p o n s i v e n e s s  o f  t h e  o t h e r  t w o  b i d s .  
S e v e r a l  d a y s  l a t e r ,  t h e  c o n t r a c t i n s  o f f i c e r  c a n c e l e d  t h e  
s o l i c i t a t i o n ,  s t a t i n s  t h a t  t h e  s u p p l i e s  s o u q h t  were no  
l o n q e r  r e q u i r e d .  Ned los  and I n s t i t u t i o n a l  B e v e r a q e s  s u b s e -  
q u e n t l y  f i l e d  protests  w i t h  t h i s  Off ice .  

The A r m y  c o n t e n d s  i n i t i a l l y  t h a t  w e  s h o u l d  d i s m i s s  
N e d l o q ' s  protest b e c a u s e  t h e  f i r m ,  as t h e  t h i r d  low b i d d e r ,  
would n o t  b e  i n  l i n e  for award e v e n  i f  w e  d e t e r m i n e d  t h a t  
c a n c e l l a t i o n  was improper, and t h u s  is n o t  a n  " i n t e r e s t e d  
par ty"  u n d e r  o u r  Rid Protest  P r o c e d u r e s .  - See 4 C.F.R. 
q 2 1 . 1 ( a )  ( 1 9 8 3 ) .  Whi l e  t h e  Army correctly s t a t e s  t h e  
q e n e r a l  r u l e ,  w e  n o t e  t h a t  I n s t i t u t i o n a l  B e v e r a q e s ,  t h e  l o w  
b i d d e r  u n d e r  t h e  s o l i c i t a t i o n  and  c lear ly  a n  i n t e r e s t e d  
p a r t y  h e r e ,  a l so  protests  t h e  c a n c e l l a t i o n .  I n  a d d i t i o n ,  
Nedloq a r a u e s  t h a t  t h e  t w o  lower b i d d e r s  were nonrespon-  
s i v e .  T h e r e f o r e ,  w e  c o n s i d e r  Nedloq a n  i n t e r e s t e d  pa r ty  i n  
t h i s  case. - S e e  Corn-Tron, I n c . ,  R-209235, May 9 ,  1983, 83-1 
CPD 486.  

The A r m y  asserts t h a t  c a n c e l l a t i o n  of t h e  s o l i c i t a t i o n  
w a s  proper s i n c e  t h e  A r m y  h a s  d i s p e n s i n q  e q u i p m e n t ,  and d r y  
m i x  b e v e r a q e s  a r e  a v a i l a b l e  t h r o u q h  t h e  A r m y  ra t ions  s u p p l y  
system a t  a f r a c t i o n  of t h e  cost o f  p u r c h a s i n q  t h e  l i q u i d  
b e v e r a q e .  The protesters,  o n  t h e  o t h e r  hand ,  c o n t e n d  o n  
v a r i o u s  m o u n d s  t h a t  t h e  c a n c e l l a t i o n  was improper. Bo th  
assert t h a t  t h e  s o l i c i t a t i o n  w a s  c a n c e l e d  b e c a u s e  o f  t h e  
protest  Nedloq f i l e d  w i t h  t h e  c o n t r a c t i n q  o f f i c e r .  Nedloq 
a l so  a r q u e s  t h e  A r m y  is b i a s e d  a s a i n s t  i t .  I n  a d d i t i o n ,  
h o t h  b e l i e v e  t h a t  t h e  d r y  mix b e v e r a s e s  a r e  n o t  comparab le  
t o  t h e  l i q u i d  b e v e r a q e  i n  terms of n u t r i t i o n ,  t a s t e ,  and 
ease of u s e .  Nedloq a l so  s t a t e s  t h a t  t h e  d r y  mix b e v e r a q e  
is n o t  c h e a p e r  per  s e r v i n q ,  and q u e s t i o n s  t h e  Army's asser- 
t i o n  t h a t  i t  h a s  proper d i s p e n s i n q  equ ipmen t .  F i n a l l y ,  
Nedloq c o n t e n d s  t h a t  t h e  c a n c e l l a t i o n  was p r e m a t u r e  s i n c e  
t h e  Fort  Braqq  Menu Roard d i d  n o t  v o t e  t o  u s e  t h e  d r y  mix  
b e v e r a q e  u n t i l  a f t e r  t h e  c a n c e l l a t i o n  o c c u r r e d .  

- 2 -  



B-212665; B-212665.2 

Applicable requlations require that a decision to 
reject all bids and cancel a solicitation after bid openins 
be supported by a compellinq reason. Defense Acquisition 
Requlation (DAR) S 2-404.1(a) (1976 ed.). Those requla- 
tions note that a compellins reason exists where it is 
determined that the supplies or services are no lonqer 
needed. DAR S 2-404.1 (b)(iii). To prevail here, the 
protester must demonstrate that the contractins officer's 
decision in this resard was arbitrary, capricious, or not 
supported by substantial evidence. International Type- 
writer Exchanse, 8-205989.3, S e p t e m b m P D  
279. Rased on the record in this case, we are unable to 
conclude that the contractins officer acted arbitrarily or 
capriciously in cancelinq this solicitation. 

First, there is no evidence to suqsest that cancella- 
tion resulted either from the fact that Nedlos filed a pro- 
test with the contractinq officer, or from the desire to 
avoid awardinq a contract to Nedloq (assumins, as Nedloq 
araues, that the two lower bids were nonresponsive). The 
record contains a copy of a pre-cancellation memorandum 
from the contractinq officer clearly statinq that the can- 
cellation was ordered because the services were no lonser 
needed. The protesters' speculation is based on an alleaed 
statement to Institutional Beverases from a contractinq 
official other than the contractinq officer that the action 
was taken because of Nedloq's protest, and on the fact that 
the cancellation occurred within davs of the protest. In 
view of the contractinq officer's memorandum, and since the 
nrotesters' alleqation is not supported by any evidence in 
the record, we consider the allesation to be without 
merit. See Consolidated Services, Inc., B-206413.3, Febru- 
ary 28, m3, 83-1 CPD 192. 

Second, concernins the protesters' view that the 
nutrition, taste, and ease of use of dry mix beveraqe are 
not comparable to those of the liquid heveraqe, a lack of 
equivalency between the products would not alone render the 
cancellation improper. We have held that the cancellation 
of a solicitation is appropriate where an item substan- 
tially the same as the item for which the solicitation was 
issued is available within the qovcrnment at a lower cost, 
and the available item meets the aqency's needs. Cf. Keco 
Industries, Inc., 54 C o m p .  Gen. 215 (1974), 74-2 Cm 1 7 5  
(concernins cancellation of a request for proposals). 
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C l e a r l y ,  t h e  l i q u i d  beverage  and t h e  d r y  mix  beverage  
d i f f e r  i n  some r e s p e c t s .  The Army i n f o r m a l l y  a d v i s e s  u s ,  
however, t h a t  t h e  d r y  m i x  beverage  h a s  been wide ly  used i n  
Army r a t i o n s  f o r  some t i m e .  W e  f i n d  no e v i d e n c e  i n  t h e  
r e c o r d  upon which  t o  conc lude  t h a t  t h e  d r y  mix  and l i q u i d  
beverages  are n o t  s u b s t a n t i a l l y  t h e  same so t h a t  t h e  Army's 
needs c a n n o t  be m e t  by s u b s t i t u t i n g  t h e  d r y  mix  beverage  
f o r  t h e  l i q u i d  beverage.  

The r e c o r d  a l so  d o e s  n o t  supp ly  u s  w i t h  a b a s i s  to 
conclude  t h a t  t h e  l i q u i d  beve rage  is less  c o s t l y  p e r  s e r v -  
i n g  than  t h e  d r y  mix ,  a s  Nedlog contends .  The Army s ta tes  
t h a t  t h e  cost  o f  a n  8-ounce s e r v i n g  of t h e  then-incumbent 
c o n t r a c t o r ' s  l i q u i d  beve rage  was 10-1/2 c e n t s  w h i l e  t h e  
cost of t h e  same s i z e d  s e r v i n g  of  t h e  d r y  m i x  beverage  is 
1-1 /2  cents. (The incumbent c o n t r a c t o r  was t h e  second low 
b i d d e r  under  t h e  cance led  s o l i c i t a t i o n  and b i d  e s s e n t i a l l y  
t h e  same p r i c e  as  i t  had l a s t  y e a r . )  Nedlog, on t h e  o t h e r  
hand, asserts t h a t  i ts l i q u i d  beverage  costs 7 cents p e r  
8-ounce s e r v i n g ,  and t h a t  t h e  ac tua l  cost  of t h e  d r y  mix  
beverage  i n c r e a s e s  a t  l eas t  2 cents w i t h  t h e  a d d i t i o n  o f  
t h e  cost of s u g a r ,  and even  more when t h e  costs  of l a b o r  
and inconvenience  are added. O t h e r  t han  t h e  cost o f  s u g a r ,  
however, Nedlog mere ly  g u e s s e s  t h a t  t h e  cost  of a s e r v i n g  
of t h e  d r y  mix beverage  is g r e a t e r  t han  is s t a t e d  by t h e  
Amy. The p r o t e s t e r  h a s  t h e  burden to prove  i ts  case, 
Alchemy, I n c . ,  B-207954, J a n u a r y  10 ,  1983, 83-1 CPD 18 ,  and 
s ince  t h e  r e c o r d  is devo id  o f  ev idence  t o  n e g a t e  t h e  Army's 
assertions t h a t  t h e  d r y  m i x  beverage  is t h e  lower-cost 
d r i n k ,  we f i n d  t h i s  p o r t i o n  of  Nedlog ' s  p r o t e s t  to  be 
w i t h o u t  mer i t . 

Nedlog d i s p u t e s  t h e  Army's a s s e r t i o n  t h a t  t h e  agency 
h a s  a p p r o p r i a z e  d i s p e n s i n g  equipment.  S ince  t h e  o n l y  e v i -  
dence on t h e  i s s u e  is c o n f l i c t i n g  s t a t e m e n t s  o f  t h e  pro- 
tester and t h e  p r o c u r i n g  agency,  which o b v i o u s l y  is i n  t h e  
better p o s i t i o n  t o  know what i t  h a s  a v a i l a b l e ,  t h e  pro- 
tes ter  h a s  n o t  m e t  i ts burden o f  proof .  Gulf  O u t l e t  Energy 
C o r p o r a t i o n ,  B-210199, J u l y  11, 1983, 83-2 C P D  73. 

Nedlog a l so  c h a l l e n g e s  t h e  c o n t r a c t i n g  o f f i c e r ' s  can- 
ce l l a t ion  of t h e  s o l i c i t a t i o n  as  premature  s i n c e  it was n o t  
u n t i l  1 week a f t e r  c a n c e l l a t i o n  t h a t  t h e  For t  Bragg Menu 
Board vo ted  1-0 u s e  t h e  d r y  mix  beverage  r a t h e r  t han  t h e  
l i q u i d  beverage .  Nedlog s u g g e s t s  t h a t  t h e  c o n t r a c t i n g  
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o f f i c e r  d i d  n o t  y e t  h a v e  j u s t i f i c a t i o n  f o r  t h e  c a n c e l l a t i o n  
a t  t h e  t i m e  t h e  d e c i s i o n  was made. W e  n o t e ,  however ,  t h a t  
t h e  c o n t r a c t i n g  o f f i c e r  i n d i c a t e s  t h a t  s h e  r e l i e d  upon 
i n f o r m a t i o n  f rom t h e  f o o d  service o f f i c e r  i n  d e t e r m i n i n g  t o  
c a n c e l  t h e  s o l i c i t a t i o n , l  and  t h a t  t h e  c o n t r a c t i n g  o f f i -  
c e r ' s  p r e - c a n c e l l a t i o n  memorandum s ta tes  t h a t  t h e  items are 
no l o n g e r  needed .  Whether  o r  n o t  t h a t  r e f l e c t e d  a n t i c i p a -  
t i o n  of t h e  Menu B o a r d ' s  a c t i o n ,  i t  is clear t h a t  t h e  
a u t h o r i t i e s  a t  F o r t  Bragg d e c i d e d  t h e y  no  l o n g e r  wanted  
l i q u i d  b e v e r a g e s .  W e  see n o t h i n g  i n  t h e  r e c o r d  upon which  
to  c o n c l u d e  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  a c t e d  w i t h o u t  
j u s t i f i c a t i o n .  

w a s  proper,  t h e  A r m y  i s s u e d  t h e  s o l i c i t a t i o n  i n  bad f a i t h  
s i n c e  t h e  a g e n c y  had access to  t h e  d r y  mix  b e v e r a g e  for 
many y e a r s  t h r o u g h  i t s  r a t i o n  s u p p l y  system. W h i l e  t h e  
p r e s e r v a t i o n  o f  t h e  i n t e g r i t y  o f  t h e  c o m p e t i t i v e  b i d d i n g  
s y s t e m  r e q u i r e s  t h a t  t h e  p r o c u r i n g  a g e n c y  t a k e  e v e r y  pos- 
s ib l e  s tep  t o  d e t e r m i n e  its s p e c i f i c  n e e d s  before b i d s  are 
opened ,  see E s s e x  Electro E n q i n e e r s ,  I n c . ,  B-206012.3, 
O c t o b e r  4 ,  1982,  82-2 CPD 307, w e  f i n d  n o t h i n g  i n  t h e  
r e c o r d  t o  s u g g e s t  t h a t  t h e  c o n t r a c t i n g  o f f i ce r  was aware of 
t h e  d r y  mix b e v e r a g e ' s  a v a i l a b i l i t y  f o r  t h e  r e q u i r e m e n t  i n  
i s s u e  b e f o r e  i s s u i n g  t h e  i n v i t a t i o n .  W e  are u n a b l e  t o  
c o n c l u d e ,  t h e r e f o r e ,  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  a c t e d  i n  
bad f a i t h  i n  e i t h e r  i s s u i n g  o r  c a n c e l i n g  t h e  s o l i c i t a t i o n .  

F i n a l l y ,  Nedlog  c o n t e n d s  t h a t  t h e  c o n t r a c t i n g  o f f icer  
improperly d e n i e d  t h e  f i r m  t h e  o p p o r t u n i t y  t o  appear a t  t h e  
Menu Board  m e e t i n g  and  p r e s e n t  i t s  case. The  c o n t r a c t i n g  
o f f i c e r  d i s p u t e s  t h a t  c o n t e n t i o n .  I n  o u r  v iew,  t h i s  i s s u e  
is academic  s i n c e  t h e  s o l i c i t a t i o n  had a l r e a d y  been  can-  
c e l e d  by t h e  t i m e  t h e  m e e t i n g  t o o k  place. I n  any  case, t h e  
p r o c u r e m e n t  r e g u l a t i o n s  d o  n o t  r e q u i r e  a c o n t r a c t i n g  

A l t e r n a t i v e l y ,  Nedlog  alleges t h a t ,  i f  c a n c e l l a t i o n  

l A  l e t te r  i n  t h e  Army's report ,  w r i t t e n  by t h e  J u d g e  
Advoca te  G e n e r a l  Corps to  t h i s  O f f i c e ,  s ta tes  t h a t  t h e  
c o n t r a c t i n g  o f f i c e r  r e l i e d  o n  t h e  Menu B o a r d ' s  f i n d i n g s  t o  
c a n c e l  t h e  s o l i c i t a t i o n .  The  Army h a s  now i n f o r m a l l y  
a d v i s e d  u s  t h a t  t h e  l e t te r  was i n  error and  t h a t  t h e  
c o n t r a c t i n g  o f f i c e r ' s  s t a t e m e n t  is correct. 
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officer to so l i c i t  b i d d e r s '  views b e f o r e  c a n c e l i n q  a 
s o l i c i t a t i o n .  S e e  s e n e r a l l y  DAR S 2-404. 

The protest is  d e n i e d .  

Acting Comtroller General  
of t h e  U n i t e d  S t a t e s  
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