THE COMPTROLLER GENERAL
OF THE UNITED S8TATES

FiLE: R-213619 DATE: February 13, 1984
MATTER OF: Computer Microfilm International
Corporation
DIGEST:
1. Protest that short period between bid opening and

scheduled commencement of performance of contract
was an unnecessary restriction on competition is
dismissed. IFB set forth both the b»id opening
date and the performance schedule and, therefore,
this issue should have been apparent to protester
from a reading of the IFB. Since this issue was
not protested until after bvid opening, it is
untimely under section 21.2(b)(l) of GAO BRid
Protest Procedures which reguires protests based
on alleged impropnrieties which are apparent ptrior
to hid opening to be filed prior to bid opening in
order to be considered. 4 C.F.R. § 21.2(b)(1)
(1983).

2. GAO will not disturb contracting aadency's
determination that protester was nonresponsihle
where protester could not perform at levels
required by IFB immediately upon award of
contract. Protester admitted to preaward survey
team that it needed to obtain some equinment and
nmake sone personnel changes in order to verform at
IFRB-snecified levels and to conplete work within
time schedules set forth in IF3. Moreover, pro-
tester was about to move from one facility to
another shortly after nreaward survey was con-
“ucted and agency had work btacklog which might
cause work orders to be nlaced immediately after
award. In these circunstances, agency deter-
mination was reasonable.

Computer Microfilm International Corporation (CMIC)

protests the Government Printing Cffice's (GPO) deter-
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mination that it was nonresponsible and ineligible for award

of a requirements contract for production of microfiche
and related operations in connection with GPO Program
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No, B-154-S. Tn a related matter, CMIC charges that the
invitation for bids (IFR), which reaguired performance to
begin dust 1 week after bhid opening, was unnecessarily
restrictive of competition.

We dismiss the protest in part and deny it in part.

GPN issued the subject solicitation on September 24,
193R3, Rids were opened on October 24 and performance was
scheduled to beain on Novembher 1. When bids were opened,
CMIC's hid was the second lowest. However, the low bidder
was determined to he nonresvonsihle and CMIC was next in
line for award.

A GPO preaward survey team visited CMIC's facility on
Novembher 1 and talked with CMIC's ageneral manaager about the
performance cavabilities of TMTC, The survey team recom-—
mended that CMIC not bhe awarded the contracht bhecause CMIC
would be in the orocess of moving to new quarters in aporox-
imately 72 weeXs and because CMIC "can only accept about 50
to ANk of the nrders riaht now." The survev team noted that
N had a "huae backloag of orders and can nlace 80 [orders])
a dav as of Nov. 1." The contracting officer adopted the
survey keam's recommendation on November 1 and determined
that CMIC was nonresoonsible. Tn support of her determina-
tinn, the contracting officer found tnat "CMIC would not be
able to produce even an averadge day's orders for at least
two weeks fafter the start of the contract]l due to their
lack of equipment and personnel." The contractina officer
also stated her belief that the Suverintendent of Documents
would have orders to place under the contract as soon as it
was awarded,

CMT7 araues that the contracting officer should have
examined its financial capacity as well as its ability to
perform immediately upon award of the contract., CMIZT also
contends that, since hidders do not ordinarilv have idle
canacity available and ordinarily have to hire new personnel
and purchase new eguipment ko fully perform a contrachk of
this size, GPO should have allowed it a reasonable veriod of
time in which to achieve the capabhilityv to perform the
amount of work required hv the IFR, CMIC also charaes that
the TFR was overly restrictive because, hy requirina full
verformance onlvy 1 week after bid openina, all firms excepot
the contractor who had heen Adoing the bulk of this work for
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GPO previously or contractors with excess capacity were
effectively eliminated from consideration.

To the extent that CMIC protests the short period of
time allowed between bid opening (October 24) and the
required start of performance (November 1), the protest is
untimely. The IFB, as initially issued, scheduled bid
opening for October 17; by amendment, however, bid opening
was rescheduled for October 24. The IFB at all times stated
that performance would commence on November 1. Thus, this
alleged impropriety should have been apparent to CMIC from a
reading of the IFB and, under section 21.2(b)(l) of our Bid
Protest Procedures, CMIC had to protest this matter prior to
bid opening. See 4 C.F.R. part 21 (1983). Since this pro-
test issue was not filed in our Office until November 4, it
is untimely. See Somervell & Associates, Ltd., B-192426,
August 18, 1978, 78-2 CPD 132. Moreover, insofar as CMIC
may have been satisfied with the original October 17 hid
opening date, bhut not with the amended October 24 bid open-
ing date, the protest had to be filed within 10 days after
CMIC knew that bid opening had heen postponed in accord with
section 21.2(b)(2) of our Procedures. Since CMIC did not
protest until more than 10 working days after the initial
hid opening date, this portion of the protest is untimely
and will not he considered. See Red Ball Transfer &
Storace, B3-190255, December 21, 1977, 77-2 CPD 492.

Concerning CMIC's charge that the contracting officer
improperly determined CMIC to be nonresponsible, we have
recognized that a contracting officer is vested with a con-
siderable degree of discretion in determining a prospective
contractor's ability to perform a contract. See Pope, Evans
and Robbins, Inc., B-200265, July 14, 1981, 81-2 CPD 29. Of
necessity, such determinations are matters of judgment which
must be based on fact and reached in good faith. The pro-
curing agency logically is in the best position to assess
responsibility and must bear the brunt of any difficulties
experienced in obtaining required performance. Accordingly,
we will not disturb a contracting officer's nonresponsi-
bility determination unless it was made in bad faith or
lacked a reasonable bhasis. Pope, Evans and Robbins, Inc.,
supra; Armor Elevator Company-Memphis, Inc., B-209775,

April 15, 1983, 83-1 CPD 415. We cannot conclude that
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the contracting officer's determination was made in bad
faith or lacked a reasonable basis in the present case.

The record shows that CMIC's representative told the
preaward survey team that CMIC would not be able to produce
microfiche in accord with the maximum order requirement and
time schedule set forth in the IFB. The IFB stated that as
of November 1, the contractor would have to handle 40 to 80
orders f{usually 60) each day and that orders would have to
be completed within 8 workdays. The protester's representa-
tive told the preaward survey team that his firm could not
verform at these required levels immediately after award of
the contract. TIn its submissions to our Office, the pro-
tester admits that it did not have in its possession all of
the equipment necessary to do the work: the protester argues
that it needed time to have new equipment delivered and to
make appropriate personnel arrangerients in order to "reach
full production without the possibility of any delivery
delays." At a conference on this protest, the protester
initially argued that approxinately 2 weeks' notice wculd
have bteen needed in order to achieve full production capa-
bility on this contract; later in the conference, the pro-
tester suggested that even 1 week's notice might have been
sufficient.

In these circumstances, we are of the opinion that it
was not necessary for the preaward survey team to evaluate
the financial capacity of CMIC since a negative finding was
justified on the basis of the inability of the firm to
perform in accord with the specifications alone.

As we indicated in Pope, Evans and Robbins, Inc.,
supra, the bidder has a duty to clearly establish that it
can perform a contract. Moreover, it is within the con-
tracting officer's discretion not to discuss negative
preward survey findings with the hidder before making a
responsibility determination. Pope, Evans and Robbins,
Inc., supra. Here, CMIC could not demonstrate its capa-
bility to perform the work at the required levels imnedi-
ately. Rather, CMIC had to obtain some equipment and wmake
certain personnel changes. Furthermore, CMIC was about to
move its facilities and this apparently caused the preaward
survey team some concern that there would he potential
delays in reaching full production and meeting delivery
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schedules. The contracting officer determined that GPQO's
backlog might cause orders to be placed with the contractor
immediately after award and decided to hold potential con-
tractors to the work levels agreed to in their bids.

We note that award was not made until December 16.
Apparently CMIC's protest, which was filed in our Office on
Novenber 4, prevented GPO from awarding the contract and
placing orders thereunder until GPO determined that it would
make award notwithstanding the protest. GPO made such a
determination on December 14 and notified our Office that it
would make award as required under section 21.4 of our
Procedures. 1In such circumstances, we believe the
contracting officer's negative determination should be
upheld if it had a reasonable bhasis at the time it was
made. See Pleion Corporation, B-210790, July 6, 1983, 83-2
CPD 61. Moreover, in view of CMIC's admission that it would
need at least 1 or 2 weeks after award to reach the capacity
levels specified in the IFB and because nothing in the
record shows that the contracting officer knew or expected
"that award would be delayed for approximately 6 weeks after
her responsibility determination was mads, we believe the
requirement that a proposed contractor have all necessary
equipment and personnel to perform the work at the time of
the survey was reasonable. See Armor Elevator Company-
Memphis, Inc., supra. Accordingly, the protest is denied on
this point.

The protest is dismissed in part and denied in part.
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