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GAO concludes that initial basis for protest is 
abandoned and will not be considered . Contention 
that protester should have been qranted waiver 
from prohibition aqainst purchase of nondesiqnated 
or nonqualifyinq country end products under title 
I11 of Trade Aqreements Act of 1979, 19 U.S.C. 
s 2511, et seq., is untimely because not filed 
within 1I)workinq days of when protester should 
have known of basis for protest. 

Mercer Electronics Company (Mercer) protests the 
rejection of its bid under invitation for bids (IFR) 
No. D L A 9 0 0 - 8 3 - B - 1 5 0 9  issued by the Defense Loqistics Aqency * 

( D L A ) .  We dismiss the protest. 

This solicitation is for the acquisition of 
multimeters, a type of electronics test equipment. Multi- 
meters are included among eliqible products under title I11 
of the Trade Aqreements Act of 1 9 7 9 ,  19 t1.S.C. 2511,et seq, 
(19821, implementing the Aqreement on Government Procrement 
neqotiated during the Tokyo Round of Multilateral Trade 
Neso t iat ions . 

Title I11 of the Trade Aqreements Act, supra, 
authorizes the President to waive all buy national laws, 
requlations or procedures for the acquisition of eligible 
products from those countries or instrumentalities which the 
President has desiqnated as countries or instrumentalities 
meetinq the criteria of 19 U.S.C. S 2511(b) by beinq signa- 
tory to the agreement, providinq reciproci%y, or by being a 
least developed country, In order to encouraqe additional 
countries to become parties to the Aqreement and to provide 
for reciprocal competitive government procurement opportuni- 
ties for United States products, the act also requires the 
President to prohibit the procurement of products from 
foreign countries which were not designated under the act, 
19 U . S . C .  s 2512(a), but permits the President to authorize 
aqency heads to waive, subject to certain restrictions and 
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policy guidance, the prohibition on a case-by-case basis 
when in the national interest. 

Regulations implementins the act within the Department 
of Defense are contained in Defense Acquisition Regulation 
!$ 6-1600. A new C 6 - 1 f i 0 2 f b l r  effective for all contract 
awards after January I ,  1983, prohibits the purchase of 
foreign end products, subject to the national interest 
exception to which we referred above, which are from neither 
desiqnated countries nor sualifyinq countries--such as NATO 
countries with which the Department of Defense has recipro- 
cal defense procurement agreements. DLA CONTR-LTR 82-34, 
December 20, 1982. 

Mercer submitted the low bid in this Procurement, 
offerinq to supply a multimeter produced in Korea. In its 
bid, Mercer certified its multimeter as a qualifyinq country 
end product althouqh Korea is neither a desisnated country 
nor a qualifyinq country. DLA did not immediately notice 
this discrepancy and, prior to award, inquired whether 
Mercer could arranqe expedited delivery of the multimeters 
to fulfill an ursent requirement. Mercer, still before 
award, confirmed its ability to accelerate deliveries in a 
messaqe to DLA. Shortly thereafter, DLA officials 
discovered Mercer's erroneous desiqnation of its multimeters 
as aualifyinq country end products. On the basis of this 
information, %he contractinq officer determined that award 
of the contract to Mercer was prohibited. The contract was 
awarded to the second low bidder. The contracting officer 
advised Mercer of the reasons for the rejection of its bid 
in a letter dated Auaust 19, 1983, which also cited the 
applicable requlations, solicitation provisions, and the 
Trade Aqreements Act of 1979, supra. 

Mercer initially filed a timely protest with our Office 
alleainq that the rejection of its bid was improper because 
Korea was a country specifically qualified under the General 
System of Preferences established in the Trade Act of 1974, 
19 U.S.C. C 2101, et seq. (1982). DLA's response was to 
Doint out that the qoverning act was the Trade Agreements 
Act of 1979 which, as implemented, prohibited the purchase 
of end products from nondesiqnated or nonqualifyinq coun- 
tries, such as Korea. 

-- 
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On October  25,  983, Mercer answered DL 

3 

' s  p o s i t i o n  by 
a rgu ing  t h a t  DLA shou ld  have g r a n t e d  a waiver  f o r  Mercer's 
b i d  under  t h e  n a t i o n a l  in terest  e x c e p t i o n  t o  t h e  Trade 
Agreements A c t  p r o h i b i t i o n ,  r e f e r r e d  to  above. DLA con tends  
t h a t  Mercer h a s  abandoned its i n i t i a l  p r o t e s t  and asserts 
t h a t  Mercer's l a t t e r  argument is unt imely  under o u r  Bid 
Protest P rocedures ,  4 C.F.R. § 2 1  (19831, because  it was n o t  
f i l e d  w i t h i n  10 working d a y s  of  when Mercer knew or should  
have known of t h i s  b a s i s  f o r  p r o t e s t .  

W e  a g r e e  w i t h  DLA. 

I t  is c lear  t h a t  Mercer's p r o t e s t  is governed by t h e  
Trade Agreements A c t  o f  1979,  s u  ra ,  as provided  i n  t h e  
s o l i c i t a t i o n .  Mercer has  o f f e d - G e i t h e r  f u r t h e r  argument 
n o r  ev idence  i n  s u p p o r t  o f  i ts  i n i t i a l  p o s i t i o n  concern ing  
a p p l i c a b i l i t y  of  t h e  Trade  Agreements A c t  o f  1974. W e  
t h e r e f o r e  c o n c u r  i n  D L A ' s  p o s i t i o n  t h a t  Mercer has  abandoned 
t h i s  b a s i s  for  p r o t e s t  and w i l l  n o t  c o n s i d e r  i t  f u r t h e r .  

Mercer's second b a s i s  of  p r o t e s t - - t h a t  DLA shou ld  have 
g r a n t e d  it a waiver  under  t h e  n a t i o n a l  i n t e r e s t  except ion--  
is unt imely .  A t  t h e  l a t e s t ,  Mercer shou ld  have r ecogn ized  
t h i s  b a s i s  f o r  p r o t e s t  when i t  r e c e i v e d  D L A ' s  le t ter  of 
August 1 9 ,  1983, which s p e c i f i c a l l y  c i t e d  t h e  a p p l i c a b l e  law 
and r e g u l a t i o n s .  Mercer d i d  n o t  raise t h i s  o b j e c t i o n  u n t i l  
October  25 ,  1983, s u b s t a n t i a l l y  more t h a n  10 working days  
a f t e r  it shou ld  have known of  t h i s  b a s i s  f o r  p r o t e s t .  T h i s  
c o n t e n t i o n ,  t h e r e f o r e ,  is un t ime ly  and n o t  f o r  cons ide ra -  
t i o n .  4 C.F.R. § 2 1 . 2 ( b )  ( 1 9 8 3 ) .  

The p r o t e s t  is  d i s m i s s e d .  

/LJU+.d!L 
Harry R. Van Cleve 
Act ing  Genera l  Counsel 




