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OF: T r i d e n t  Motors I n c .  

010ESt: 

1. Protest  based on a l l e g e d  RFP i m p r o p r i e t y  
t h a t  was a p p a r e n t  on t h e  f a c e  of t h e  
so l i c i t a t ion  is un t ime ly  s i n c e  it was 
n o t  f i l e d  p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  
r e c e i p t  of  i n i t i a l  p r o p o s a l s .  

2.  Protest a g a i n s t  a l l e g e d  i m p r o p r i e t i e s  
i n  a s o l i c i t a t i o n  amendment t h a t  also 
reques t ed  best  and f i n a l  o f f e r s ,  f i l e d  
w i t h  t h e  o f f e r o r ' s  r e s p o n s e  t o  t h e  amend- 
ment, is un t ime ly  under  GAO Bid Protest  
Procedures .  

T r i d e n t  Motors I n c .  p r o t e s t s  t h e  r e s t r i c t i v e  
n a t u r e  of t h e  s p e c i f i c a t i o n s  used by t h e  Department of  
t h e  Army to  p r o c u r e  g a s o l i n e - d r i v e n  motor scooters w i t h  
air-cooled e n g i n e s  under  request f o r  p r o p o s a l s  (RFP) N o .  
DAAE07-83-R-H323. T r i d e n t ' s  o f f e r  of  a l i qu id -coo led  
e n g i n e  w a s  r e j e c t e d  as noncompliant  w i t h  t h e  s p e c i f  ica- 
t i o n s  . 

We d i s m i s s  t h e  p r o t e s t .  

The  RFP was i s sued  on J u l y  20 ,  1983, and t h e  d a t e  
f o r  r e c e i p t  of i n i t i a l  proposals, ex tended  a t  T r i d e n t ' s  
r e q u e s t ,  was September 2. T r i d e n t ,  one of  t w o  f i r m s  
r e spond ing ,  d i d  n o t  meet a number of t h e  RFP's s p e c i -  
f i c a t i o n s ,  i n c l u d i n g  t h e  one f o r  a n  a i r - c o o l e d  engine .  
The Army r e q u e s t e d  b e s t  and f i n a l  o f f e r s  by September 26 
th rough  RFP Amendment 6 ,  which r e i t e r a t e d  t h e  e n g i n e  
r equ i r emen t .  N o n e t h e l e s s ,  T r i d e n t ' s  b e s t  and f i n a l  
o f f e r ,  which was t h e  h i g h e r - p r i c e d  of  t h e  two r e c e i v e d ,  
s t i l l  proposed a l i q u i d - c o o l e d  e n g i n e  f o r  i ts scooter, 
and it  t h e r e f o r e  was rejected. The o f f e r  was accompanied 
by a l e t t e r  of p r o t e s t  a g a i n s t  t h e  e n g i n e  s p e c i f i c a t i o n ,  
which  t h e  c o n t r a c t i n g  agency d e n i e d  on October  7.  
d e n t  p r o t e s t e d  t o  o u r  O f f i c e  on October  19. 
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T r i d e n t  con tends  t h a t  by l i m i t i n g  t h e  procurement  to  
a i r - c o o l e d  e n g i n e s ,  t h e  s p e c i f i c a t i o n s  unduly r e s t r i c t e d  
c o m p e t i t i o n  and p reven ted  t h e  Army from a c q u i r i n g  a more 
c o s t - e f f e c t i v e  v e h i c l e .  T r i d e n t  a r g u e s  t h a t  i ts p r i c e ,  
i f  e v a l u a t e d  on a l i f e  c y c l e  b a s i s ,  would prove  to  be 
more economical  t h a n  t h e  other  o f f e r .  T r i d e n t  f u r t h e r  
contends  t h a t  b e f o r e  i t  s u b m i t t e d  its i n i t i a l  o f f e r ,  t h e  
buyer  l e d  t h e  f i r m  t o  b e l i e v e  t h a t  it c o u l d  o f f e r  such  
an e n g i n e  and t h a t  i f  t h e  v e h i c l e  was found t o  be a c c e p t -  
a b l e ,  t h e  buyer  would n o t i f y  t h e  us ing  a g e n c i e s  of  its 
a v a i l a b i l i t y  so t h a t  t h o s e  a g e n c i e s  cou ld  choose between 
an  a i r - c o o l e d  and a l i q u i d - c o o l e d  eng ine .  

Our Bid P r o t e s t  P r o c e d u r e s ,  4 C . F . R .  § 2 1 . 2 ( b ) ( l )  
(1983), require t h a t  p r o t e s t s  based upon a l l e g e d  impro- 
p r i e t i e s  i n  a n  RFP which are a p p a r e n t  b e f o r e  t h e  c l o s i n g  
d a t e  f o r  receipt of  i n i t i a l  p r o p o s a l s  be f i l e d  w i t h  
e i t h e r  t h e  c o n t r a c t i n g  agency or t h i s  O f f i c e  p r i o r  t o  t h a t  
date.  S a n d i a  .................... D i e  & C a r t r i d q e ,  B-211555, September 1 4 ,  
1983, 83-2 CPD 324. Here, t6e RFP c l e a r l y  d i d  n o t  p r o v i d e  
f o r  t h e  u s e  o f  l i f e  c y c l e  c o s t i n g  i n  e v a l u a t i n g  o f f e r s .  
S i n c e  T r i d e n t  d i d  n o t  protest  t h e  RFP e v a l u a t i o n  method 
b e f o r e  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  of i n i t i a l  p r o p o s a l s ,  
w e  w i l l  n o t  c o n s i d e r  t h e  merits of i ts  p o s i t i o n  on t h i s  
matter. 

As t o  t h e  e n g i n e  r e q u i r e m e n t ,  w e  b e l i e v e  t h a t  i n  
view o f  t h e  unambiguous l anguage  i n  t h e  RFP as i s s u e d  t h a t  
a i r - c o o l e d  e n g i n e s  were r e q u i r e d ,  it was unreasonab le  f o r  
T r i d e n t  t o  r e l y  on any a l l e g e d  ora l  a d v i c e  t o  t h e  con- 
t r a r y  t h a t  may have been r e c e i v e d  from t h e  buyer .  The 
s o l i c i t a t i o n  inc luded  S t a n d a r d  Form 3 3 ,  which states t h a t  
o ra l  e x p l a n a t i o n s  o r  i n s t r u c t i o n s  g i v e n  b e f o r e  award of  a 
contract  w i l l  n o t  be b i n d i n g ,  and w e  f r e q u e n t l y  have h e l d  
t h a t  o f f e r o r s  r e l y  on o ra l  a d v i c e  a t  t h e i r  own r i s k  i f  
t h e  o r a l  a d v i c e  c o n f l i c t s  w i t h  t h e  w r i t t e n  terms of t h e  
s o l i c i t a t i o n .  See  I n v e n t i v e  PackaQinq C o r p o r a t i o n ,  
8-213439, November 8 ,  1983,  83-2 CPD 544. 

--------------- -- ------------ 

I n  any case, t h e  Army r e i t e r a t e d  t h e  r e q u i r e m e n t  f o r  
an  a i r - c o o l e d  e n g i n e  i n  i ts request f o r  b e s t  and f i n a l  
o f f e r s  which, n o t w i t h s t a n d i n g  any ea r l i e r  a d v i c e  to  t h e  
c o n t r a r y ,  p r o p e r l y  a l e r t e d  T r i d e n t  t h a t  i ts l i q u i d - c o o l e d  
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e n g i n e  was n o t  acceptable.  I f  w e  assume t h a t  T r i d e n t  t h u s  
d i d  n o t  have a r e a s o n  to  p r o t e s t  u n t i l  receipt of Amend- 
ment 6, t h e  September 26 protest to t h e  c o n t r a c t i n g  agency  
n e v e r t h e l e s s  is u n t i m e l y .  Under s e c t i o n  2 1 . 2 ( b ) ( l )  of 
o u r  P r o c e d u r e s ,  a protest  a g a i n s t  a n  a l l e g e d  i m p r o p r i e t y  
i n  a n  RFP t h a t  is i n c o r p o r a t e d  by a n  amendment to  t h e  
s o l i c i t a t i o n  must  be f i l e d  b e f o r e  r e v i s e d  o f f e r s  are d u e  
i n  r e s p o n s e  to t h e  amendment. S p a c e s a v e r  Sys t ems ,  I n c . ,  
B-211817, August  29,  1983,  83-2 CPD 272, A p ro tes t  
f i l e d  w i t h  a proposal on  t h e  due  da te  f o r  t h e  o f f e r o r s '  
r e s p o n s e s  d o e s  n o t  meet t h e  f i l i n g  r e q u i r e m e n t  o f  s e c t i o n  
2 1 . 2 ( b ) ( l ) .  P r e c i s i o n  Dynamics C o r p o r a t i o n ,  B-207823, 
J u l y  9 ,  1982,  82-2 CPD 35. S i n c e  our O f f i c e  w i l l  n o t  
c o n s i d e r  a protest  t h a t  f o l l o w s  a n  u n t i m e l y  p r o t e s t  to 
t h e  c o n t r a c t i n g  a g e n c y ,  4 C.F.R. S 2 1 . 2 ( a ) ,  w e  w i l l  n o t  
c o n s i d e r  t h e  merits of T r i d e n t ' s  protest t h a t  t h e  RFP 
r e q u i r e m e n t  f o r  a i r - c o o l e d  e n g i n e s ,  which  c a u s e d  t h e  
r e j e c t i o n  o f  t h e  f i r m ' s  o f f e r ,  w a s  undu ly  res t r ic t ive .  

The protest  is d i s m i s s e d  . 

A c t i n g  G e n e r a l  Counse l  
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