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1. GAO g e n e r a l l y  d o e s  n o t  r e v i e w  a g e n c y  d e c i -  
s i o n s  t o  set  a s i d e  or n o t  t o  set  a s i d e  par- 
t i c u l a r  p r o c u r e m e n t s  u n d e r  s e c t i o n  8 ( a )  of 
t h e  S m a l l  B u s i n e s s  A c t ,  s i n c e  c o n t r a c t i n g  
o f f i c e r  is a u t h o r i z e d  t o  l e t  c o n t r a c t s  " i n  
h i s  d i s c r e t i o n . "  Only  e x c e p t i o n s  are when a 
protester shows p o s s i b l e  f r a u d  o r  bad f a i t h  
o n  t h e  pa r t  o f  c o n t r a c t i n g  o f f i c i a l s  or 
a l leges  t h a t  t h e  Smal l  B u s i n e s s  A d m i n i s t r a -  
t i o n  d i d  n o t  f o l l o w  its own r e g u l a t i o n s .  

2 .  When c o n t r a c t i n g  a g e n c y  r o u t i n e l y  r e v i e w s  
a l l  p r o c u r e m e n t s  f o r  p o s s i b l e  i n c l u s i o n  i n  
i ts  8 ( a )  program u n d e r  t h e  S m a l l  B u s i n e s s  
A c t ,  a d e c i s i o n  t o  set a s i d e  a p a r t i c u l a r  
p r o c u r e m e n t  appears t o  b e  t h e  r e s u l t  o f  
f o l l o w i n g  s u c h  p r o c e d u r e s ,  and d o e s  n o t  con- 
s t i t u t e  e v i d e n c e  o f  bad f a i t h .  

3 .  D e n i a l  o f  o p p o r t u n i t y  t o  perform a p a r t i c u -  
l a r  c o n t r a c t  d o e s  n o t  c o n s t i t u t e  a de f a c t o  
d e b a r m e n t ,  and  when c o n t r a c t i n g  agency  h a s  
a d v i s e d  a small  b u s i n e s s  t h a t  i f  i t  f i l l s  
o u t  n e c e s s a r y  f o r m s ,  it w i l l  b e  i n c l u d e d  on  
t h e  b i d d e r s  l ist  f o r  f u t u r e  p r o c u r e m e n t s ,  
GAO w i l l  d e n y  protest  o n  t h i s  basis.  

The Federal R e s e a r c h  and I n f o r m a t i o n  Group protests  
t h e  Depar tmen t  of T r a n s p o r t a t i o n ' s  p roposed  award o f  a 
c o n t r a c t  to  t h e  S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  (SBA) u n d e r  
s e c t i o n  8 ( a )  of t h e  Smal l  B u s i n e s s  A c t ,  1 5  U.S.C. S 6 3 7 ( a )  
( 1 9 8 2 ) .  The SBA i n  t u r n  w i l l  s u b c o n t r a c t  w i t h  a soc ia l ly  
and  e c o n o m i c a l l y  d i s a d v a n t a g e d  small  b u s i n e s s  c o n c e r n  f o r  
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a study of the domestic content provisions of the Fair 
Practices in Automotive Products Act, H.R. 1235, 98th Conq., 1st Sess. ( 1 9 8 3 ) .  1 

We deny the protest. 

Federal Research alleges that it alerted the Depart- 
ment of Transportation to the need for the study and 
araues that it has the experience necessary to perform 
it. As a small, minority-owned business, although admit- 
tedly not an !?(a) firm, Federal Research therefore 
believes it is entitled to consideration for award. The 
aqency's decision to set the procurement aside for an 8(a) 
firm, Federal Research concludes, was arbitrary, capri- 
cious, and made in bad faith, and has resulted in its - de 
facto debarment. 

Our Office senerally does not review agency decisions 
to set aside or not to set aside particular procurements 
under section 8(a). This is because the Small Business 
Act authorizes the contracting officer to let contracts to 
SRA "in his discretion." The only exceptions to our 
policy are when a protester shows possible fraud or bad 
faith on the part of government officials or alleqes that 
the SBA did not follow its own requlations. Marine Indus- 
tries Northwest, Inc. et al., 62 Comp. Gen. 205 ( 1 9 8 3 ) ,  
83-1 CPD 159. 

Federal Research's protest does not fall within 
either of these exceptions. The bad faith alleqation 
apparently refers to a dispute with the chief of the 
Department of Transoortation's Procurement Division that 
occurred when Federal Research, doinq business as Wizard 
Research and Development Group, an 8(a) firm, souqht 
increased contract payments as a result of a constructive 
chanqe . 

We cannot conclude, however, that the decision to set 
aside the protested procurement for an 8(a) firm stems 
from this dispute. Rather, as the Department of Transpor- 
tation advised Federal Research in response to a protest 

IThis proposed legislation was passed by the House of 
Representatives on November 3, 1983, and has been referred 
to the Senate Committee on Commerce, Science, and Trans- 
portation. 
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t o  t h e  agency ,  a l l  p r o c u r e m e n t s  are rev iewed  f o r  p o s s i b l e  
i n c l u s i o n  i n  t h e  8 ( a )  program. I f  t h i s  is n o t  p o s s i b l e ,  
t h e  agency  s ta tes ,  it r e v i e w s  i ts  small  b u s i n e s s  b i d d e r s  
l i s t  to  see i f  t h e  p r o c u r e m e n t  s h o u l d  be set  a s i d e  f o r  
t h i s  g r o u p  b e f o r e  p r o c e e d i n g  w i t h  a n  u n r e s t r i c t e d  competi- 
t i o n .  Thus ,  t h e  c h i e f  o f  t h e  P rocuremen t  D i v i s i o n  appears 
to have  been  f o l l o w i n g  a g e n c y  p r o c e d u r e s ,  r a t h e r  t h a n  
a c t i n g  w i t h  a d e l i b e r a t e  and m a l i c i o u s  i n t e n t  t o  e x c l u d e  
F e d e r a l  Research from c o m p e t i t i o n ,  which  is how w e  have  
d e f i n e d  bad f a i t h .  Iq. 

A s  f o r  F e d e r a l  R e s e a r c h ' s  a l l e g e d  fLacLtL? d e b a r m e n t ,  
a b i d d e r  c a n  o n l y  b e  d e b a r r e d  o r  suspended  f rom compe t ing  
f rom government  c o n t r a c t s  t h r o u g h  t h e  p r o c e d u r e s  set f o r t h  
i n  F e d e r a l  P rocuremen t  R e g u l a t i o n s  S u b p a r t  1-1.6 (amend. 
1 0 8 ,  O c t o b e r  19721.. I t  is  improper f o r  a p r o c u r i n g  a g e n c y  
t o  s u b j e c t  a b i d d e r  t o  a d e  f a c t o  deba rmen t  t h a t  v o i d s  
t h e s e  p r o c e d u r e s  , f o r  e x a G l e b y r e p e a t e d  d e t e r m i n a t i o n s  
of n o n ; e s p o n s i b i l i t y  . 
C o r D o r a t i o n ,  8-210710, Auqus t  29, 1983,  83-2 CPD 267. 

U n i t e d  AiLrLc-r-aLfLt ,and TurLb-i_neL 

Th i~L , -Lhowete r ,  is n o t  a case o f  d e b a r m e n t ,  s i n c e  t h e  o n l y  
t h i n g  t h a t  F e d e r a l  R e s e a r c h  h a s  been  d e n i e d  is a n  oppor- 
t u n i t y  t o  p e r f o r m  a p a r t i c u l a r  c o n t r a c t  as a r e s u l t  o f  a n  
a w a r e n t l v  r e a s o n a b l e  d e t e r m i n a t i o n  t o  se t  it a s i d e  f o r  an  
8 i ) f i r m 
-' t i o n  B-211170, Augus t  23 ,  1983,  83-2 CPD 235. 

- I d . ; C 0 - g  u* -E c o-n_o_m_ i c  -DeLv-elLogme-nt_t gorpLo-rra-i 

The Depar tmen t  o f  T r a n s p o r t a t i o n  h a s  a d v i s e d  F e d e r a l  
Research t h a t  i f  i t  completes t h e  n e c e s s a r y  f o r m s ,  i t  w i l l  
b e  i n c l u d e d  on  t h e  small b u s i n e s s  b i d d e r s  l ist f o r  f u t u r e  
p r o c u r e m e n t s .  W e  t h e r e f o r e  f i n d  no  merit to  t h e  a l lega-  
t i o n  t h a t  F e d e r a l  R e s e a r c h  h a s  i n  e f f e c t  been  d e b a r r e d .  

To t h e  e x t e n t  t h a t  F e d e r a l  R e s e a r c h  is c o m p l a i n i n g  
a b o u t  i ts t r e a t m e n t  d u r i n g  t h e  p e r i o d  t h a t  i t  was d o i n g  
b u s i n e s s  as Wizard R e s e a r c h  and Development  Group,  t h i s  
would have  b e e n  a matter of c o n t r a c t  a d m i n i s t r a t i o n ,  and 
t h u s  is n o t  f o r  o u r  r e v i e w .  HSQ,Technolo-c~, B-208557.5, 
J u l y  11, 1983,  83-2 CPD 69.  

The protest  is d e n i e d  . 

& k W k & f = &  Comptroller e n e r a l  

I o f  t h e  U n i t e d  S t a t e s  
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