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Protest f i l e d  a f t e r  bid opening  con tend ing  
t h a t  t h e  procurement  was improper ly  set 
aside f o r  small b u s i n e s s  is un t ime ly  and 
w i l l  n o t  be considered under  t h e  e x c e p t i o n  
to  t h e  t i m e l i n e s s  r u l e s  f o r  s i g n i f i c a n t  
issues s i n c e  t h e  i s s u e  raised has  been con- 
s ide red  on t h e  merits i n  p r e v i o u s  d e c i s i o n s .  

C o n t e n t i o n  t h a t  t h e  sole r e s p o n s i v e  b id  
r e c e i v e d  is unreasonab ly  h i g h  is w i t h o u t  
merit where t h e  agency de te rmined  t h a t  t h e  
b i d  was f a i r  and r e a s o n a b l e  and t h e  pro- 
tester has  n o t  shown t h a t  t h e  agency ' s  
d e t e r m i n a t i o n  w a s  un reasonab le .  

Protest by a non-small b u s i n e s s  f i r m  t h a t  t h e  
s p e c i f i c a t i o n s  i n  a small b u s i n e s s  set-aside 
were " w r i t t e n  around" t h e  p r o d u c t s  of  a par- 
t i c u l a r  small b u s i n e s s  manufac tu re r  w i l l  n o t  
be c o n s i d e r e d  s i n c e  t h e  p r o t e s t e r  is i n e l i g i -  
b l e  f o r  award and t h u s  is n o t  an  i n t e r e s t e d  
p a r t y  t o  ra ise  s u c h  an  i s s u e .  

W a r r e n / D i e l e c t r i c  Communications p r o t e s t s  t h e  award 
a contract  t o  any other b idde r  under  i n v i t a t i o n  f o r  

b i d s  ( I F B )  N o .  DTFA01-83-B-37218 i s s u e d  by t h e  U.S. 
Department of T r a n s p o r t a t i o n ,  Federal A v i a t i o n  A d m i n i s -  
t r a t i o n .  Warren, a l a r g e  b u s i n e s s ,  con tends  t h a t  t h e  
s o l i c i t a t i o n  w a s  imprope r ly  s e t  as ide f o r  small  b u s i n e s s ;  
t h a t  t h e  o n l y  r e s p o n s i v e  small b u s i n e s s  b id  p r i c e  was 
unreasonab ly  h i g h ;  and t h a t  t h e  s p e c i f i c a t i o n s  were unduly 
r e s t r i c t i v e .  W e  d i s m i s s  t h e  p r o t e s t  i n  p a r t  and deny it 
i n  p a r t .  
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The p r o c u r e m e n t  was s y n o p s i z e d ,  as a t o t a l  small 
b u s i n e s s  s e t - a s i d e ,  i n  t h e  Commerce B u s i n e s s  Dai ly  on  
J u n e  1, 1983.  The IFB, i s s u e d  o n  J u n e  22, s o l i c i t e d  
b i d s  t o  p r o v i d e  78  wattmeters and related accessories. 
A t  t h e  J u l y  28 b i d  o p e n i n g ,  t h e  a g e n c y  r e c e i v e d  t h e  
f o l l o w i n g  b i d s  : 

Warren $140,296.75 
B i r d  E l e c t r o n i c  C o r p o r a t i o n  144,082.30 
MISCORP 157,132.36 

Warren  f i l e d  i t s  pro tes t  i n  o u r  O f f i c e  on  Augus t  4. 
I t  c o n t e n d s  t h a t  based o n  t h e  p r o c u r e m e n t  h i s t o r y  f o r  
t h e s e  wattmeters, t h e  c o n t r a c t i n g  o f f i c e r  c o u l d  n o t  have  
had a r e a s o n a b l e  e x p e c t a t i o n  o f  r e c e i v i n g  b i d s  f rom a 
s u f f i c i e n t  number o f  small  b u s i n e s s e s  t o  i n s u r e  award 
a t  a r e a s o n a b l e  price.  The protester r e c o g n i z e s  t h a t  
i ts protest  may be u n t i m e l y ,  b u t  a r g u e s  t h a t  w e  n e v e r t h e -  
less s h o u l d  c o n s i d e r  t h e  matter u n d e r  t h e  e x c e p t i o n  t o  
o u r  t i m e l i n e s s  r u l e s  f o r  s i g n i f i c a n t  i s s u e s ,  b e c a u s e  
numerous a g e n c i e s  p r o c u r e  wattmeters u n d e r  small b u s i -  
n e s s  s e t - a s i d e s ,  t h e r e b y  e x c l u d i n g  t h e  protester and 
o t h e r  large b u s i n e s s  m a n u f a c t u r e r s  and  d e a l e r s  o f  watt- 
meters. Warren f u r t h e r  c o n t e n d s  t h a t  t h e  agency  s h o u l d  
n o t  award  t h e  c o n t r a c t  t o  t h e  p r o p o s e d  awardee--Bird-- 
b e c a u s e  t h a t  f i r m ' s  b i d  price is u n r e a s o n a b l y  h i g h .  
Warren a l so  a r g u e s  t h a t  t h e  s p e c i f i c a t i o n s  were " w r i t t e n  
a r o u n d "  B i r d ' s  wattmeters, and t h e  s o l i c i t a t i o n  t h u s  
amounted t o  a s o l e - s o u r c e  p r o c u r e m e n t .  

Inasmuch as t h e  p r o v i s i o n  r e s t r i c t i n g  par t ic ipa-  
t i o n  t o  small b u s i n e s s e s  was e v i d e n t  f rom t h e  f a c e  o f  
t h e  s o l i c i t a t i o n ,  War ren  is correct t h a t  u n d e r  o u r  Bid  
Protest  P r o c e d u r e s ,  4 C.F.R. S 2 1 . 2 ( b ) ( l )  ( 1 9 8 3 ) ,  i t s  
protest ,  f i l e d  a f t e r  b i d  o p e n i n g ,  is u n t i m e l y .  W e  d o  
n o t  agree, however ,  t h a t  W a r r e n ' s  protest  raises a 
s i g n i f i c a n t  i s s u e  r e q u i r i n g  waiver o f  o u r  t i m e l i n e s s  
r u l e s .  

I n  o r d e r  t o  i n v o k e  t h e  s i g n i f i c a n t  i s s u e  e x c e p t i o n  t o  
o u r  t i m e l i n e s s  r u l e s ,  t h e  s u b j e c t  matter of t h e  p ro tes t  
m u s t  n o t  o n l y  e v i d e n c e  a p r i n c i p l e  o f  w i d e s p r e a d  impor- 
t a n c e  t o  t h e - p r o c u r e m e n t  community,  - see, e.g., Williamette- 
W e s t e r n  C o r p o r a t i o n ;  Pacif ic  Towboat and S a l v a g e  C o . ,  54 
Comp. Gen. 375 ( 1 9 7 4 ) ,  74-2 CPD 259,  b u t  mus t  a l so  i n v o l v e  
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a matter t h a t  h a s  n o t  b e e n  c o n s i d e r e d  on  t h e  merits i n  
p r e v i o u s  d e c i s i o n s .  CSA R e  o r t i n g  C o r p o r a t i o n ,  59 Comp. 
Gen. 338 (19801,  80-1 CPD 85 . 
d e c i s i o n s  s e t t i n g  f o r t h  t h e  basic p r i n c i p l e s  t h a t  s h o u l d  
g o v e r n  a n  a g e n c y ' s  c o n s i d e r a t i o n  o f  w h e t h e r  to  se t  a s i d e  
a p r o c u r e m e n t  f o r  smal l  b u s i n e s s  p a r t i c i p a t i o n .  - S e e ,  
e.g., C e n t r a l  T e x a s  College, B-209626, J a n u a r y  1 7 ,  1 9 8 3 ,  
83-1 C P D  49; I n g e r s o l l - R a n d ,  B-207005, Apr i l  1 2 ,  1982 ,  
82-1 CPD 338. Thus ,  w h i l e  w e  r e c o g n i z e  t h e  i m p o r t a n c e  
of t h i s  matter t o  t h e  protester ,  w e  do n o t  c o n s i d e r  t h e  
p r o p r i e t y  of t h e  d e c i s i o n  t o  s e t  t h i s  p rocuremen t  a s i d e  
a s i g n i f i c a n t  i s s u e  u n d e r  o u r  B id  Protest  P r o c e d u r e s .  

W e  h a v e  numerous p r ior  

Warren a lso c o n t e n d s  t h a t  t h e  p roposed  a w a r d e e ' s  
b i d  is u n r e a s o n a b l y  h i g h .  The a g e n c y  r e s p o n d s  t h a t  
B i r d ' s  b i d  e x c e e d s  t h e  protester ' s  b i d  by  less t h a n  
$4 ,000  and t h e  g o v e r n m e n t ' s  estimate by less t h a n  
$ 7 , 5 0 0 ,  and s t a t e s  t h a t  i t  t h e r e f o r e  c o n s i d e r s  B i r d ' s  
b i d  t o  b e  f a i r  and  r e a s o n a b l e .  

The f a c t  t h a t  a small b u s i n e s s  b i d  is more t h a n  a 
c o u r t e s y  b i d  ( a  b i d  by a n  i n e l i g i b l e  l a rge  b u s i n e s s  
on  a small b u s i n e s s  s e t - a s i d e )  o r  t h e  government  estimate 
d o e s  n o t  mean t h a t  i t  m u s t  b e  r e j e c t e d ,  s i n c e  t h e r e  is a 
r a n g e  over and a b o v e  t h o s e  amounts  t h a t  may b e  c o n s i d e r e d  
r e a s o n a b l e  i n  a s e t - a s i d e  s i t u a t i o n .  I n  o t h e r  words ,  i n  
i n  v i e w  o f  t h e  c o n g r e s s i o n a l  po l icy  f a v o r i n g  small b u s i -  
n e s s e s ,  a f a i r  p r o p o r t i o n  of gove rnmen t  c o n t r a c t s  may be 
awarded t o  s u c h  f i r m s ,  e v e n  a t  premium ( a l b e i t  r e a s o n a b l e )  
pr ices .  B r o w n i n g - F e r r i s  I n d u s t r i e s ,  B-209234, March 29, 
1983 ,  83-1 CPD 323.  S i n c e  t h e  d e t e r m i n a t i o n  o f  w h e t h e r  a 
small  b u s i n e s s  b i d  is r e a s o n a b l e  is u l t i m a t e l y  a matter 
w i t h i n  t h e  a d m i n i s t r a t i v e  d i s c r e t i o n  o f  t h e  c o n t r a c t i n g  
a g e n c y ,  w e  w i l l  n o t  q u e s t i o n  t h e  d e t e r m i n a t i o n  u n l e s s  it 
is c l e a r l y  u n r e a s o n a b l e  or t h e r e  is a showing o f  bad f a i t h  
o r  f r a u d .  I d .  - 

Here, Warren m e r e l y  s t a t e s  t h a t  i n  i ts  o p i n i o n  t h e  
c i r c u m s t a n c e s  u n d e r  wh ich  t h i s  p r o c u r e m e n t  was c o n d u c t e d  
d i d  n o t  maximize c o m p e t i t i o n  and  t h u s  d i d  n o t  r e s u l t  i n  
t h e  a g e n c y  r e c e i v i n g  a r e a s o n a b l e  b i d  price. T h i s  a l o n e ,  
however ,  is n o t  s u f f i c i e n t  t o  show t h a t  t h e  a g e n c y  a c t e d  
u n r e a s o n a b l y  i n  d e t e r m i n i n g  t h a t  a b i d  price t h a t  is 
a p p r o x i m a t e l y  6 p e r c e n t  more t h a n  t h e  government  estimate, 
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and a p p r o x i m a t e l y  4 percent more t h a n  t h e  p ro tes te r ' s  
b i d ,  is u n r e a s o n a b l e .  Under t h e s e  c i r c u m s t a n c e s ,  w e  
c a n n o t  c o n c l u d e  t h a t  t h e r e  is a n y  basis  f o r  d i s t u r b i n g  
t h e  a g e n c y ' s  d e t e r m i n a t i o n .  T r i p l e  "A" S o u t h ,  B-193721, 
May 9 ,  1979,  79-1 CPD 324;  C D I  Mar ine  Company, B-188905, 
November 1 5 ,  1977 ,  77-2 CPD 367. 

F i n a l l y ,  w e  w i l l  n o t  c o n s i d e r  W a r r e n ' s  c o n t e n t i o n  
t h a t  t h e  s o l i c i t a t i o n ' s  s p e c i f i c a t i o n s  were " w r i t t e n  
a round"  B i r d ' s  wattmeters so t h a t  t h i s  s o l i c i t a t i o n  
amounted to  a s o l e - s o u r c e  p r o c u r e m e n t .  As a large b u s i -  
n e s s ,  Warren  is n o t  a n  i n t e r e s t e d  p a r t y  t o  protest  a l l e g e d  
s o l i c i t a t i o n  d e f i c i e n c i e s  i n  a small b u s i n e s s  s e t - a s i d e  
b e c a u s e  i t  is i n e l i g i b l e  f o r  award and  t h u s  c o u l d  n o t  be  
a f f e c t e d  by t h e  r e s o l u t i o n  o f  s u c h  i s s u e s .  C e n t r a l  T e x a s  
College, s u p r a .  
ba s i s  would b e  u n t i m e l y  inasmuch as i t  i n v o l v e s  a n  alleged 
d e f e c t  i n  t h e  s o l i c i t a t i o n  which  was a p p a r e n t  f rom t h e  
f a c e  of t h e  s o l i c i t a t i o n  b u t  was n o t  p r o t e s t e d  u n t i l  a f t e r  
b i d  o p e n i n g .  4 C . F . R .  § 2 1 . 2 ( b ) ( l ) .  

I n  a n y  e v e n t ,  W a r r e n ' s  protest  o n  t h i s  

The protest  is d i s m i s s e d  i n  pa r t  and  d e n i e d  i n  par t .  

ComptrolledGederal 
of t h e  U n i t e d  S ta tes  
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