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Neither grant agreement between AID and Bolivia 
nor contract between Bolivia and private cunpany 
to carry out grant makes AID liable to pay amounts 
awarded by Bolivian and rnited States courts as 
labor benefits resulting from ccmpany's terminat- 
ing its employment contracts. 

After AID dismtinued making grant payments to 
private collpany under grant agrement between AII) 
and Bolivia, and private canparry terminated e w  
ployment contracts, several of Carpany's e@ayees 
sued company for labor benefits. several of the 
labor benefits awarded by Bolivian and United 
States courts are sufficiently related to the 
grant to be considered allowable indirect grant 
costs if so approved by Bolivia, but the allowable 
costs that may be paid are limited both by the 
anrount of overhead remaining to be paid and by 
payment of other grant costs. 

m e  Controller for the United States ~gency for Interna- 
tional Developnent (AID) Mission to Bolivia has asked a number 
of questions pertaining to payment by A I D  of the costs of 
labor benefits incurred by Practical Concepts, Inc. (XI), a 
private United States company which had been under contract 
with the mvernment of Bolivia to carry out certain training 
and technical assistance activities in connection with an AID 
grant to Bolivia. m e  costs were incurred after AID discon- 
tinued funding a rural developnent planning grant to Bolivia, 
which in turn terminated the mntract with XI. mr the rea- 
saris given belaw, we find that AID is not legally obligated to 
X I  to pay the axits of the labor benefits; nevertheless, as- 
suning apprwal of the Bolivian Ministry of Planning and 
Coordination and availability of sufficient remaining grant 
funds, a part of the costs m y  be paid to X I  subject to final 
determination by AID that they are reimbursable indirect grant 
costs. 



. 
B-209649 

BACK- 

under section 122 of the Foreign Assistance Act of 1961, as anended, 
22 U.S.C. S 2151t, the United States, through AID, entered into a project 
grant agr-nt on August 25, 1978, with the Government of Bolivia 
entitled "mal Developnent planning =ant." The grant project, which - 
was intended to be canpleted by June 30, 1982, was to consist of ( 1 ) long 
and short-term technical assistance in various aspects of developnent 
planning; (2) training for personnel of the Bolivian Ministry of Planning 
and osordination and of the Bolivian Departmental Developtent Oorpora- 
tions; and (3) provision of materials, office equipnent and vehicles in 
su-rt of technical assistance. The grant was paid in increments, each 
being contingent on the continued availability of funds to AID for that 
purpose, and the mutual agreemnt of AID and Bolivia to proceed with the 
project at the time of each incremnt. 

Under the agreemnt, the Bolivian Ministry of Planning and Coordina- 
tion was responsible for carrying out the project. 
Ministry entered into a axt reimbursemnt oontract with PCI for the pro- 
vision of technical assistance in implementing the grant. 
was intended to run for three years. %e omtract provided that AID make 
grant payments directly to FCI upon written approval of the Ministry and 
it set forth the allowable direct and indirect contract costs. A ceil- 
ing on indirect costs was fixed at $842,771. The costs included 
"Indirect Costs related to Permanent Permel," and "General and a n -  
istrative Indirect Costs". The former included "F.I.C.A., Workman's 
canpensation, retirement, social security, bonuses, insurance, vacation 
and sick leave, etc."; the latter, personnel costs of administrative 
employees such as secretaries and accountants. A percentage of the total 
indirect costs was to be paid to X I  each month. aere was a f o m l a  for 
payment of indirect costs in the event of termination: 
not, when added to indirect costs previously paid during performance, 
exceed the $842,771 ceiling, reduced under the formula to take into 
account the unperformed portion of the contract. 

In August 1979, the 

n e  contract 

the costs could 

The contract reserved to AID certain rights, such as (but not 
limited to) the right to approve the contract terms, and any and all 
plans, reports, specifications, subcontracts, bid docunents, drawings or 
other contract and project related documents. 
stated : 

m e r ,  the contract also 

"USAID, in reserving any or a l l  foregoing approval 
rights, has acted solely as a financing entity to 
assure the proper use of the united States Govern- 
ment funds, and that any decision by USAID to exer- 
cise or refrain frm exercising these approval 
rights shall be made as a financier in the course of 
financing this Project and shall not be construed as 
making USAID a party to this Contract. The parties 
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hereto understand and agree that USAID may, f m  
time to time, exercise the foregoing approval rights 
or discuss mratters related to these rights and the 
Project w i t h  the parties jointly or separately, 
without thereby incurring responsibility or liabi- 
lity to the parties jointly or to any of than." 
(mphasis added . I  

Like the grant agreement, the contract also provided that financing 

Moreover, the contract allowed the Ministry to terminate the 

was subject to the availability of funds and to the mtual agreemntof 
AID and Bolivia to proceed at the t h e  additional m u n t s  were made 
available. 
amtract whenever, for any reason, it found termination to be in its best 
interest . 

m carry out its responsibilities under the contract, XI entered 
into a number of individual employment mtracts, including those with 
( 1 )  Rafael Diez, to Serve as a regional planning advisor to one of the 
Bolivian Departmental Corporations; (2) Enrique Garcia, to work as "chief 
of party" for the XI technical assistance team; (3) Eaeynaldo Cardia, to 
work as an administrative assistant; and (4) Melvin Burke, to work as a 
regional planning advisor to one of the ~epartmental Cmporations. m e  
enployment contracts of Messrs. Diez, Garcia and Burke were to run for 
three years, the same period as the contract between XI and the 
Ministry. 
contract with the Ministry. AID has informed us that Mr. Candia was a 
temporary employee. 

Their contracts also were subject to the pmvisians of XI'S 

In May 1981, AID and the Ministry discussed and agreed that AID 
would discontinue making further payments to X I  for reasons unrelated to 
the project and not relevant to this case. Soon thereafter, the Ministry 
terminated its contract with XI, and, in turn, XI terminated its con- 
tracts with the above naned employees, effective June 10, 1981. Accord- 
ing to AID, its discontinuing making further payments on the grant to X I  
did not result in the grant's termination. Tb continue the project, AID, 
in its own name, entered into enployment contracts with various indivi- 
duals including some who had been qloyed by XI. The contracts provide 
that the esployees are to advise and assist the AIDmission in implement- 
ing the rural developnent planning project described above. The amen- 
ment dates for most of the AID contracts were June 10, 1981. Of the four 
individuals mentioned above, only Mr. Garcia was employed by AID after 
leaving XI. 

As reported to us, AID had, at the time the XI-Ministry contract 
was terminated, already obligated grant increments totalling an estimated 
$1,945,240 for the contract. Of this amunt, $647,418.76 represented 
indirect costs. AID has informed us that at the time it dimtinued 
making further payments to XI approximately $250,000 had been obligated 
but not yet paid to XI. We understand from AID that the Ministry has 
approved vouchers for grant costs considerably in excess of $250,000. 
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IXI j u y  1981, m r s .  Diez, Garcia and Candia filed suit against PCI 
in a Bolivian Labor murt alleging that PCI had failed to pay them vari- 
ous labor benefits prcwided under Bolivian Labor Law for termination of 
errployment.-1/ cn Wmsry 5, 1982, the murt entered a default judgment 
- 2/ against PCI in favor of the three Claimants. 
sane $55,000; m. Garcia, $44,000; and Mr. Candia, close to $4,000. 
Messrs. Die2 and Garcia were awarded dl1 the labor benefits described in 
note 1; m. Candia w a s  awarded all but the prima. 
court w a r d  to oonsider the vacation bonus as additional, and not 
equivalent, to regular vacation pay. 

Mr. Diez was awarded 

Moreover, the Bolivian 

Mr. Burke filed a similar suit in the united States District Oourt 
for the Eastern District of Virginia. That suit was contested by XI. 
In awarding Mr. Burke same $21,0003 the Oourt found that Bolivian law 
applied to his contract, and that under that law, he was entitled to all 
the labor benefits described. Burke v. Practical Concepts, Inc., Civ. 
Action No. 81-1191-A (E.D. Va. June 11, 1982). 

The United States Court of Appeals for the Eburth Circuit recently 
affirmed the District Oourt's award of the indemnification and Christmas 
benefits; however, the Court held that Mr. Burke was not entitled to the 
dismissal, and the vacation and profit bonuses. Burke V. Practical 

F=- at article 12 of the General Labor laws of Bolivia authorized that the 
dismissal benefit be given only for those persons with indefinite term 
contracts. As Mr. Burke had a fixed three-year term mntract he was not 
eligible to collect that benefit. 
Cburt of Appeals treated the vacation bonus as the equivalent of vacation 
pay, denying it on the ground that Mr. Burke already had been paid for 
his vacation time. The Court denied the profit benefit because Mr. Burke 
had failed to present evidence to the District Court showing that X I  had 
earned a profit in 1981. 

ts, Inc., No. 82-1772 (4th Cir. Sept. 23, 1983). The owrt f d  

Unlike the Bolivian Labor Court, the 

mey are: (1) =no patrioti-a vacation bonus equal to 1/12th of one 
month's salary for each mnth wrked, payable annually in July; (2) 
Aguinaldo-a Christmas bonus equal to 1/12th of one month's s a l q  for 
each month worked payable annually in December; (3) Deshaucio-a dis- 
missal payment equivalent to three months salary for employees dis- 
missed involuntarily without receiving three months prior notice of 
the dismissal; ( 4 )  Indemizacion-an indemif ication payment for dis- 
missal equal to one month's salary for each full year of enployment, 
plus 1/12th of one mth ' s salary for each month of employment less 
than a full year; and (5) Prima-a share or portion of the profits the 
errrployer earned during the term of the employee's employment. 

- 2/ PCI neither retained counsel or entered an appearance, nor made any 
defense or denial of the allegations in the qlaint. 

- 3/ A total of $28,397.70 minus $7,200 previously paid by AID. 
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subsequent to the litigation in the Bolivian Court, XI gave AID its 
approvdl to-pay the m i e s  awarded to Messrs. Dim, Garcia and Candia 
directly them. various mrrespmdene fran AID indicates that AID was 
considering Payment if the Ministry provided the requisite approvdl. 
Although it appears that the Ministry has changed its pition several 
times, we will assme it has authorized payment.9 

The AID controller asks a nunber of questions which we sunnarize as 
follows : 

( 1 )  Whether we should asslpne the propriety of the Bolivian Labor 

(2) whether AID is legally obligated to pay, either to XI or to the 

Court judgment; 

claimants, any of the awarded social benefits; 

(3) If the social benefits are allowable costs under the grant, 
whether they are indirect costs as defined in the contract between the 
Ministry-and PCI and thereby limited to the indirect msts already paid 
to XI. 

we do not have final figures covering the mntract or grant, nor are 
we mmpletely clear as to the precise nature of the payments already made 
to XI and the amounts currently obligated. Accordingly, rather than 
msider our decision a final accounting of the suns at issue, we will 
supply the principles to be applied to these figures. 

Question 1. Bolivian Labor Court Judgment 

The labor benefits sought by Messrs. Diez, Garcia, Cardia and Burke 

Although the parties were different, the proceedings in the 
have resulted in judicial proceedings both in Bolivia and in the United 
States. 
courts of the two muntri the same issues, and the ccinplain- 
ants sought substantially relief-award of the five labor bene- 
fits described above. The rendered by the Bolivian Labor Court 
and united States Court of amcur regarding the award of the 
indmification and Christmasdmnefits ( indermizacion and aquinaldo) , but 
are in conflict about award of the disnissal (deshaucio) , and may be in 
oonflict about ward of the vacation and profit benefits (bono patriotim 
and prima). 

4J The docunents suhnitted to us show that in August 1982, the Ministry 
authorized AID to pay the five labor benefits and costs; however, the 
authorization was rescinded on December 17, 1982. 
~anuary 19, 1983, it appears that the Bolivian rabor Court that made 
the awards, in effect, rendered the rescission nugatory. A Ministry 
letter to AID, dated June 21, 1983, suggests that the Ministry again 
has authorized AID to pay the labor benefits. 

By opinion of 
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Although foreign jdgments are not entitled to full faith and 
credit, cjmrdlly when they are rendered in a contested, fair proceeding, 
they will be recognized in the united States as regards the imneaiate 
parties and underlying causes of action. Hilton v. Guy0 t, 159 U.S. 113, 
202 (1895) ; REST- ( S m )  OF CaWLICC OF LASS S 98 (1969) . 
this instance, we think it suitable to follow the decision of the united 
States court of m a l s .  
proceeding that was uncontested by XI, whereas PCI did contest the suit 
brought by Mr. Burke. Moreover, it appears that the Fourth Circuit, as 
an appellate court, is a axparatively higher tribunal than the Bolivian 
Labor court. - 5/  

DieZ, Garcia, Candia and Burke for the indemification and Christmas 
benefits. As regards the vacation bonus, we follow the Court of Appals  
decision treating the bono patriotico as equivalent, and not additional, 
to regular vacation pay. We do not know whether Messrs. Diez, Garcia and 
Candia had received that pay, as had Mr. Burke, prior to the rendering of 
the Bolivian Labor Court Judgment. 
Court of Appeals decision, we cannot assme the propriety of the Bolivian 
Labor Court's award of that benefit; if they had not, however, then we 
will assune its propriety. 
claimants presented evidence to the Bolivian Labor court showing XI'S 
profit in 1981. 
Court's award of the profit benefit to them; hawwer, if no such showing 
was made, we will follow the Cburt of Appeals decision denying the profit 
benefit. 

In 

The Bolivian j-nt was rendered in a 

Accordingly, we will assume the propriety of the award to Messrs. 

If they had, mnsistent with the 

similarly, we do not know whether the three 

If they did, we will assune the propriety of that 

Question 2. AID'S &ligation to Claimants. 

~CI'S liability to its employees or former employees does not neces- 
sarily create a liability on the part of the Ministry under the contract, 
nor does a Ministry liability to FCI necessarily create a liability on 
the part of AID under the grant agreement. While the relationships are 
intertwined, the agreements at each level are separate and distinct con- 
tractual arrangements. 

contract making AID directly responsible to FCI or to FCI's eqloyees 
for labor benefits or for any other papents. 
contract does provide that grant payments will be made from AID to X I  
directly, upon Ministry apval, rather than to the Ministry, the 
grantee, it also states that the exercise of any approval rights "shall 
not be construed as making USAID a party to this contract," and that AID 

There is nothing in either the grant agreement or the Ministry-FCI 

Although the Ministry-PCI 

- 5/ our position also is consistent with the related general principle 
that where inconsistent judgments have been rendered in successive 
actions between the sane parties, the j-nt that is latest in time 
prevails. RESTATFMEWC (SECUND) OF s 15 (1982); Psnbatielos 
v. Fbundation Co., 116 N.Y.S.2d 641, 648 (Sup. Ct. 1952). 
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m y  exercise such rights "without thereby incurring responsibility or 
liability to ttm parties jointly or to any of then." nus AID is not 
responsible- to.pcI for costs arising fran the Ministry's termination of 
its contrack with XI, or those resulting fran XI'S termination of its 
employment amtracts with Messrs. Dim, Garcia, Candia and Burke. . 

supply funds to the Ministry (shortcircuited directly to X I )  to carry 
out grant purposes. Thus, AID is carmitted to pay far "allowable grant 
costs". &xordhgly, even though AID is not oontractwlly obligated to 
pay the social benefits directly, it is Camnitted to pay grant funds for 
the benefits ultimately determined to be allowable grant costs of the 
grantee, the Ministry. As the lawsuits claiming the labor benefits, in 
essence, arose f ran AID'S discontinuing to make further grant payments to 
XI, consistent with our determinations in question 1, we think the 
benefits awarded are sufficiently related to the grant to be considered 
allowable costs. 

On the other hand, under the grant agreement AID is am-dtted to 

Question 3. Indirect Costs 

its former enployees make specific provision for labor benefits arising 
fran termination of employment. Nevertheless, we think the contract's 
description of costs shows that the labor benefits are indirect costs 
under the contract. AS mentioned in the "~ackgmund" discussion, the 
Ministry-XI contract provides that indirect costs for permanent person- 
nel include such labor benefits as "F.I.C.A., Workman's CanpenSatiOn, 
retirement, social security, bonuses, insurance, vacations, and sick 
leave, etc. * * *". This description of indirect permanent personnel 
costs is not an inclusive list and, thus, anticipates costs of a similar 
character. We think the awarded benefits are sufficiently similar to 
those enmerated to be covered by that section. 

Neither the Ministry-XI -tract nor the amtracts between PCI and 

Based on the above, we axlclude that under the contract, the 
benefits awarded to Messrs. DieZ, Garcia, and Burke, consistent with our 
findings in question 1, if allowable and authorized by the Ministry, are 
indirect costs. 
contracts with XI, the same period of time for which the Ministry-XI 
antract was intended to run. Accordingly, they were permanent personnel 
within the meaning of the Ministry-FCI contract. 01 the other hand, Mr. 
Candia apparently had a short-term contract with XI, and, thus, was not 
part of the pemanent personnel. Nevertheless, we think the same labor 
benefits awarded him would, if allowed, fall under the "General and 
Mministrative Indirect costs" provision of the contract. 
include administrative costs of personnel such as secretaries and 
acmuntants. We think it d d  apply to administrative assistants as 
well. 
similar to those enunerated for pennanent personnel, we think the 
category "personnel costs of Pidministration" which is mentioned, is 
sufficiently broad to cover ~ r .  Cardia's labor benefits. 

All three individuals had threyear employment 

Those costs 

Although there is no list of benefits described in this provision 

- 7 -  



0-209649 

whether any of these indirect costs are payable out of grant funds 
under the -tract at this stage will depend, in large part, on whether 
they will exceed the ceiling on indirect costs imposed u p  X I  under the 
contract. mile the information before us is insufficient to make this 
determinatim, the steps that must be taken in determining the amount of 
indirect costs still available for payment of the allowed benefits to the 
former employees are discussed below. 

under the contract, $842,771 is the maximUn indirect cost liability 
of the Ministry. Where, as here, the contract is terminated early, it 
provides a formula for reducing this amount in relatian to the nunber of 
person mnths actually worked under the contract. First, therefore, the 
nLrmber of person mnths actually wrked in relation to the total 
estimated for the entire contract nust be determined. Since over a year 
of the contract remained when the contract was terminated, at that time 
we would expect that a substantial nurber of the estimated person mths 
had not been worked. Next, the indirect costs actually paid by XI must 
be determined. The difference between the ceiling and the paid indirect 
costs is what is potentially available for payment of the allowed labor 
benefits. Of course, this aanountmay be insufficient to fully pay the 
benefits, or there may be mnpeting claims that would absorb the dif- 
ference. We note that under the contract, the Ministry is not respon- 
sible for deciding which claimants get paid or haw they may share, if 
there are insufficient funds. 

The above discussion assunes that the Ministry has authorized pay- 
ment of the labor benefits to Messrs. Diez, Garcia, Candia and Burke. 
The latest information we have shows that this is so as regards the 
former three: 
to Mr. Burke. 
requires Ministry approval. 

submitted various argunents and docunents, including a nunber of legal 
opinions, supporting their position that AID should pay the labor bene- 
fits awarded. In this regard, they contend that because AID took over 
the grant project after it discontinued making payments to XI, title 11, 
article 11 of the mlivian m r a l  rabor ~ a w  makes it responsible for 
XIIS obligations, including its obligation to pay the court judgments. 
As unofficially translated, article 11 states: 

we do not know whether the Ministry has approved the award 
In any event, as discussed above, payment of any benefits 

During our consideration of this matter, Messrs. Die2 and Garcia 

"me substitution of enployers does not affect the 
validity of the existing contracts; to that end, the 
former enplayer has a coresponsibility with the new 
employer until six mths after substitution." 

soon after AID discontinued making grant payments because of XI'S 
actions, as described above AID entered into contracts with a n d r  of 
individuals for the purpse of implementing the grant. Although this 
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suggests to 
not in a position to interpret article 11. 
united States form carvlot be presumed to be acquainted with, or to have 
knowledge of, the -law of a foreign collntry. 37 Carp. Gen. 48Sr 487 
(1958). unlike the record before the united States Oourt of Appeals 
which mtained extensive argunents about *ether Mr. Burke w a s  entitled, 
under Bolivian law, to the labor benefits described above, Messrs. 
Die2 and Garcia have only provided us with a surmary analysis of article 
11's scope and application to the facts in question. 
sufficient to overcome the presmption and, acmrdingly, we cannot 
construe it here. 

that AID did take over actninistering the project, we are 
It is well-settled that a 

This is not 

of the united states 
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