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DIOEST: 

A b l u e  co l la r  Navy employee ,  who s u f f e r e d  
t w o  work-related i n j u r i e s ,  was twice t r a n s -  
ferred between Navy and Labor p a y r o l l s .  
Through a d m i n i s t r a t i v e  error,  t h e  Navy 
f a i l e d  t o  w i t h h o l d  d e d u c t i o n s  for h e a l t h  
b e n e f i t s  for o v e r  6 y e a r s .  Al though t h e  
employee r e c e i v e d  l e a v e  and e a r n i n g s  s ta te-  
men t s ,  h e  had l i m i t e d  a b i l i t y  to  u n d e r s t a n d  
those s t a t e m e n t s  due  to h i s  l i m i t e d  
command of E n g l i s h .  I n  a d d i t i o n ,  h e  d i d  
n o t  r e c e i v e  documents  r e l a t i n g  t o  h i s  
t r a n s f e r s  between p a y r o l l s .  Under t h e  cir- 
c u m s t a n c e s  w e  g r a n t  w a i v e r  o f  t h e  
e m p l o y e e ' s  i n d e b t e d n e s s  unde r  5 U.S.C. 
S 5584 (1982). 

T h i s  d e c i s i o n  is  i n  r e s p o n s e  to a n  appeal o f  o u r  
C l a i m s  Group's d e n i a l  of a n  employee ' s  request f o r  w a i v e r  
o f  c o l l e c t i o n  o f  e r r o n e o u s  payments  where  t h e  agency  
f a i l e d  to  d e d u c t  h e a l t h  i n s u r a n c e  premiums for  o v e r  
6 y e a r s .  F o r  t h e  r e a s o n s  s ta ted below, w e  o v e r r u l e  o u r  
C l a i m s  Group and g r a n t  waiver of c o l l e c t i o n  of t h e  
employee ' s  i n d e b t e d n e s s  t o  t h e  Government. 

M r .  Diogene  0. B i s i e r ,  a s h i p w r i g h t  worker employed 
by t h e  P o r t s m o u t h  Naval  S h i p y a r d ,  Depar tment  of t h e  Navy, 
s u f f e r e d  a work-related i n j u r y  and was t r a n s f e r r e d  t o  t h e  
p a y r o l l  of t h e  O f f i c e  of Workmen's Compensat ion Programs, 
Department  of Labor, o n  September 20, 1975. He was t r a n s -  
ferred back to  t h e  P o r t s m o u t h  Naval  S h i p y a r d  3 d a y s  l a t e r  
o n  September 23, 1975. Because  o f  a n  a d m i n i s t r a t i v e  
error by t h e  Navy i n  f a i l i n g  t o  document t h e  h e a l t h  bene- 
f i t s  e n r o l l m e n t ,  t h e  Navy d i d  n o t  c o n t i n u e  h e a l t h  
i n s u r a n c e  d e d u c t i o n s  a f t e r  M r .  Bisier r e t u r n e d  t o  t h e  
Navy ' s  p a y r o l l .  

M r .  Bisier s u f f e r e d  a n o t h e r  work-related i n j u r y  i n  
1980, and he  was a g a i n  t r a n s f e r r e d  to  Labor for a n  a n  
11-month period from Augus t  26, 1980 to  J u l y  27, 1981. 
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Du-ring t h i s  p e r i o d ,  he  was g i v e n  a p h y s i c a l  e x a m i n a t i o n  
and found t o  have  a pe rmanen t  p h y s i c a l  d i s a b l i t y  w h i c h  
d i s q u a l i f i e d  h im from p e r f o r m i n g  t h e  d u t i e s  o f  h i s  t r a d e .  
Although c e r t a i n  l i g h t  d u t y  p o s i t i o n s  were a v a i l a b l e ,  t h e y  
r e q u i r e d  command o f  t h e  E n g l i s h  l anguage  a n d ,  because o f  - - 

M r .  B is ie r ' s  l a n g u a g e  ba r r i e r ,  he  c o u l d  n o t  be p l a c e d  i n  
those p o s i t i o n s .  From J u l y  27 th rough  Oc tobe r  30, 1981, 
h e  r e t u r n e d  to  work a t  t h e  s h i p y a r d  i n  a l i g h t  d u t y  p o s i -  
t i o n  f o r  w h i c h  he  q u a l i f i e d .  Again,  d u r i n g  t h i s  p e r i o d  
t h e  Navy d i d  n o t  col lect  any  h e a l t h  i n s u r a n c e  premiums 
from h i s  s a l a r y .  

On November 4 ,  1981,  t h e  Navy n o t i f i e d  M r .  Bisier o f  
a p roposed  a c t i o n  t o  s e p a r a t e  him from Government s e r v i c e  
because  o f  p h y s i c a l  d i s a b i l i t y .  On December 7 ,  1981, 
h e  w a s  s e p a r a t e d  f o r  p h y s i c a l  d i s a b i l i t y .  Meanwhile,  
i n  November 1981, when M r .  Bisier i n q u i r e d  about a p p l y i n g  
for  a d i s a b i l i t y  r e t i r e m e n t ,  t h e  Navy d i s c o v e r e d  i ts  
a d m i n i s t r a t i v e  error i n  f a i l i n g  t o  deduct  premiums and 
informed M r .  Bisier o f  h i s  i n d e b t e d n e s s  f o r  t h e  overpay-  
m e n t s .  The  t o t a l  amoun t  o f  t h e  i n d e b t e d n e s s  is $3,238.21. 

S e c t i o n  5584 o f  t i t l e  5 ,  Un i t ed  S t a t e s  Code, allows 
t h e  w a i v e r  of claims a g a i n s t  employees a r i s i n g  o u t  o f  
overpayments  o f  pay o n l y  when t h e  col lect ion o f  t h e  
erroneous payments  would be  a g a i n s t  e q u i t y  and good 
c o n s c i e n c e  and n o t  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  Un i t ed  
S ta tes  and w h e r e  t h e r e  is no i n d i c a t i o n  o f  f r a u d ,  
m i s r e p r e s e n t a t i o n ,  f a u l t ,  o r  l a c k  o f  good f a i t h  on t h e  
p a r t  o f  t h e  employee or any  o t h e r  p e r s o n  h a v i n g  a n  
i n t e r e s t  i n  o b t a i n i n g  w a i v e r .  The s t a n d a r d s  f o r  wa ive r  
se t  f o r t h  i n  4 C.F.R. P a r t  91 s t a t e  t h a t  w a i v e r  under  
these c r i t e r i a  n e c e s s a r i l y  depends  upon t h e  f a c t s  o f  each 
p a r t i c u l a r  case. See  4 C.F.R. S 9 1 . 5 ( c ) .  

The report from Por t smou th  Naval S h i p y a r d  s t a t e s  t h a t  
there  is  no i n d i c a t i o n  o f  f r a u d ,  m i s r e p r e s e n t a t i o n ,  f a u l t ,  
or  l a c k  o f  good f a i t h  o n  t h e  p a r t  o f  Mr. Bis ier ,  and t h e  
report n o t e s  t h a t  M r .  B i s i e r  d i d  n o t  r e c e i v e  any  o f  t h e  
paperwork i n v o l v i n g  t h e  t r a n s f e r s  between t h e  two pay- 
r o l l s ,  Navy and Labor .  The S h i p y a r d ' s  report  a l so  notes  
t h a t  t h e  i n d e b t e d n e s s  r e s u l t e d  from an a d m i n i s t r a t i v e  
error which went u n c o r r e c t e d  f o r  6 y e a r s  and t h a t  correc- 
t i v e  measures have  been t a k e n  t o  a v o i d  s u c h  errors i n  t h e  
f u t u r e .  

The Navy Account ing  and F i n a n c e  C e n t e r ,  however,  
d e n i e d  w a i v e r  on  t h e  b a s i s  t h a t  M r .  B i s i e r  was p a r t i a l l y  
a t  f a u l t  s i n c e  he  r e c e i v e d  l e a v e  and e a r n i n g s  s t a t e m e n t s  

- 2 -  



B-2 1 2 1 54 

from the  Navy which i n d i c a t e d  no d e d u c t i o n s  were b e i n g  
made for  h e a l t h  i n s u r a n c e .  Our C l a i m s  Group r u l e d  a g a i n s t  
M r .  B i s i e r  for t h e  same r e a s o n .  S e t t l e m e n t  N o .  2-2848845, 
A p r i l  26,  1983. 

On appeal M r .  Bisier,  t h r o u g h  h i s  u n i o n  r e p r e s e n t a -  
t i v e ,  R i c h a r d  F. Heon, p o i n t s  to  t h e  s t a t e m e n t  o f  t h e  
local commander t h a t  M r .  Bisier had no  knowledge of t h e  
documents  r e l a t i n g  t o  h i s  t r a n s f e r s  between t h e  Navy and 
Labor p a y r o l l s  a n d ,  t h e r e f o r e ,  had no knowledge of t h e  
s t a t u s  o f  h i s  d e d u c t i o n s .  S i n c e  t h e  error was d u e  to  
a d m i n i s t r a t i v e  error  and no  f a u l t  o n  t h e  pa r t  of t h e  
employee,  M r .  Heon a r g u e s  t h a t  M r .  Bisier 's  i n d e b t e d n e s s  
s h o u l d  be waived. A l s o  o n  beha l f  of M r .  Bis ier ,  t h e  
Honorable  Gordon J. Humphrey, U n i t e d  States  S e n a t e ,  a r g u e s  
t h a t  r epaymen t  of t h e  i n d e b t e d n e s s  would c a u s e  c o n s i d e r a -  
b le  h a r d s h i p  i n  v i ew o f  M r .  B i s i e r ' s  e x t r e m e l y  l i m i t e d  
income. H e  receives a small c i v i l  s e r v i c e  a n n u i t y  and 
also r e c e i v e s  welfare paymen t s  from t h e  S t a t e  o f  
N e w  Hampshire.  

A l though  w e  have  h e l d  t h a t  receipt o f  l e a v e  and e a r n -  
i n g s  s t a t e m e n t s  places a n  employee  o n  n o t i c e  o f  a n  error 
w h i c h  p r e c l u d e s  w a i v e r ,  t h i s  is n o t  a n  a b s o l u t e  r u l e  t h a t  
must  be appl ied  i n  a l l  cases. I n  e a c h  case t h e  i n d i v i d u a l  
c i r c u m s t a n c e s  i n v o l v e d  mus t  be t a k e n  i n t o  a c c o u n t  as 
r e q u i r e d  by 4 C.F.R. S 9 1 . 5 ( c ) ,  c i t e d  above .  W e  b e l i e v e ,  
unde r  t h e  c i r c u m s t a n c e s  p r e s e n t e d  here, t h a t  i t  would be 
a g a i n s t  e q u i t y  and good c o n s c i e n c e  and n o t  i n  t h e  best 
i n t e r e s t s  of t h e  U n i t e d  S ta tes  to  col lect  t h i s  overpay-  
ment. T h e r e  is no  i n d i c a t i o n  t h a t  Mr. Bis ie r  knew h e  w a s  
n o t  b e i n g  p r o p e r l y  paid.  H e  was a b l u e  co l l a r  s h i p y a r d  
worker  w i t h  a l i m i t e d  command of t h e  E n g l i s h  l a n g u a g e .  
We have  b e e n  a d v i s e d  t h a t  M r .  B i s i e r  speaks and  wri tes  i n  
F rench  and t h a t  h e  knows o n l y  a f e w  words i n  E n g l i s h .  
T h e r e f o r e ,  h i s  a b i l i t y  t o  u n d e r s t a n d  and comprehend t h e  
i n f o r m a t i o n  c o n t a i n e d  i n  t h e  l e a v e  and e a r n i n g s  s t a t e m e n t s  
is v e r y  much i n  q u e s t i o n .  

Moreover, he  was i n j u r e d  o n  t h e  job and  was on  and 
off  workers' c o m p e n s a t i o n  s e v e r a l  times. A t  t h e  p r e s e n t  
t i m e  he  is  re t i red and l i v i n g  o n  a v e r y  l i m i t e d  income. 
Under these c i r c u m s t a n c e s ,  it would b e  a n  o b v i o u s  
i n j u s t i c e  t o  f i n d  t h a t  M r .  Bisier was a t  f a u l t  t h r o u g h  
r i g i d  a p p l i c a t i o n  of a r u l e  of n o t i c e  t h a t  h a s  b e e n  found 
appl icable  t o  o the r  employees  i n  o ther  c i r c u m s t a n c e s  i n  
pr ior  cases. 

- 3 -  



B-212 154 

Accordingly, under 5 U.S.C. § 5584 ( 1 9 8 2 ) ,  we hereby 
waive collection of the indebtedness of Mr. Bisier to the 
Navy for the overpayments of pay described above. 

fi of the United States 
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