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Conten t ion  t h a t  a so l i c i t a t ion  p r o v i s i o n  
p r o h i b i t i n g  t h e  u s e  of  h y d r a u l i c  d redges  
is unduly r e s t r i c t i v e  is d i s m i s s e d  as 
academic where b i d s  were opened a f t e r  t h e  
p r o t e s t  was f i l e d ,  and t h e  p r o t e s t e r ' s  b i d  
was o n l y  t h e  s i x t h  lowest r e c e i v e d ;  since 
t h e  p r o t e s t e r  is n o t  t h e  l o w  b i d d e r ,  it 
would n o t  be i n  l i n e  f o r  award even had 
t h e  s o l i c i t a t i o n  n o t  con ta ined  t h e  a l leg-  
e d l y  r e s t r i c t i v e  p r o h i b i t i o n .  

Tom Shaw, Inc .  p r o t e s t s  t h e  u s e  of  a n  a l l e g e d l y  
r e s t r i c t i v e  p r o v i s i o n  i n  i n v i t a t i o n  f o r  b i d s  N o .  
DACW35-83-B-0028, f o r  d r e d g i n g  s e r v i c e s ,  i s s u e d  by t h e  
Detroit  Dis t r ic t  o f  t h e  Corps of  Eng inee r s .  W e  d i s m i s s  
t h e  p r o t e s t .  

T h e  s o l i c i t a t i o n  sough t  b i d s  under  Schedules  I ,  11, 
and 1111 f o r  main tenance  d redg ing  i n  t h e  Duluth-Superior  
Harbor ,  Minnesota and Wiscons in .  S e c t i o n  2A-lb of  t h e  
s o l i c i t a t i o n ' s  t e c h n i c a l ' p r o v i s i o n s  s t a t e d  t h a t  no 
h y d r a u l i c - t y p e  d redge  cou ld  be used. 

The Corps s ta tes  t h a t  t h e  r e s t r i c t i o n  p r e c l u d i n g  
t h e  u s e  o f  h y d r a u l i c - t y p e  d r e d g e s  is n e c e s s a r y  because 
t h e  Minnesota  d r e d g i n g  p e r m i t  c o v e r i n g  Schedule  I pro- 
h i b i t s  t h e  ove r f low or d i s c h a r g e  o f  e f f l u e n t  material 
from t h e  d i s p o s a l  s i t e  which would o c c u r  w i t h  t h e  use of 
a h y d r a u l i c  dredge .  F u r t h e r ,  t h e  Corps m a i n t a i n s  t h a t  
t h e  u s e  of t h i s  t y p e  d redge  w i t h  i t s  a t t e n d a n t  p i p e l i n e  
would pose  a hazard  t o  n a v i g a t i o n  i n  t h e  Schedule  I1 area. 

k c h e d u l e  I11 , conce rn ing  c o n t r a c t o r  f u r n i s h e d  d i s p o s a l  , 
was n o t  t h e  s u b j e c t  o f  a n  award and is n o t  involved  i n  
t h i s  p r o t e s t .  
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Shaw c o n t e n d s  t h a t  t h e r e  are numerous methods  of 
h a n d l i n g  t h e  p o t e n t i a l  o v e r f l o w  problem.  I t  a l so  d i s -  
agrees w i t h  t h e  Corps' p o s i t i o n  t h a t  i t s  p i p e l i n e  would 
pose a n a v i g a t i o n a l  h a z a r d  and c o n t e n d s  t h a t  t h e  Corps 
is n o t  a c t i n g  i n  t h e  best i n t e r e s t  o f  t h e  t a x p a y e r s  
by  p r e c l u d i n g  t h e  u s e  of h y d r a u l i c  d r e d g e s  b e c a u s e  t h i s  
t y p e  o f  d r e d g i n g  is  t h e  most cost e f f e c t i v e  method of 
p e r f o r m i n g  t h e  r e q u i r e d  work. 

Shaw s u b m i t t e d  a b i d  d a t e d  J u n e  24,  1983 b a s e d  on 
i t s  u s e  of a h y d r a u l i c  d r e d g e .  On t h e  J u n e  28 b i d  open-  
i n g  d a t e ,  b u t  b e f o r e  t h e  h o u r  se t  f o r  b i d  o p e n i n g ,  Shaw 
t e l e p h o n e d  t h e  a g e n c y  and  compla ined  a b o u t  t h e  p r o h i b i t i o n  
o f  t h e  u s e  o f  h y d r a u l i c  d r e d g e s .  A c c o r d i n g  t o  t h e  Corps' 
memorandum o f  t h a t  c o n v e r s a t i o n ,  Shaw i n d i c a t e d  t h a t  i t s  
b i d  was b a s e d  on  t h e  u s e  of a h y d r a u l i c  d r e d g e  and t h a t  
it d i d  n o t  d i s c o v e r  t h e  r e s t r i c t i o n  u n t i l  i t s  f i n a l  review 
o f  t h e  s p e c i f i c a t i o n s  on  J u n e  28.  Shaw f o l l o w e d  i t s  ora l  
pro tes t  w i t h  a w r i t t e n  protest  t o  t h e  agency .  A l though  
t h e  Corps opened  t h e  b i d s  as s c h e d u l e d  a t  2:OO p.m. on  
J u n e  28, i t  in fo rmed  Shaw t h a t  i t  would c o n s i d e r  i t s  pro- 
t e s t .  Of t h e  s i x  b i d s  r e c e i v e d ,  Shaw ' s  b i d s  o f  $2 ,038 ,000  
on S c h e d u l e  I ,  and  $1 ,000 ,000  on  S c h e d u l e  11, were t h e  
h i g h e s t .  The l o w  b i d s  were $749 ,185  on  S c h e d u l e  I ,  and 
$357,800 on  S c h e d u l e d  11. The Corps d e n i e d  Shaw's  protest  
t o  it by l e t t e r  d a t e d  Augus t  8 and awarded c o n t r a c t s  f o r  
b o t h  s c h e d u l e s  t o  t h e  l o w  b i d d e r s .  

r 

I n  v i ew of Shaw's  s t a n d i n g  as  o n l y  t h e  s i x t h  low 
b i d d e r  u n d e r  S c h e d u l e s  I and 11, w e  w i l l  n o t  c o n s i d e r  
t h e  merits o f  i ts  protest .  Shaw was r e j e c t e d  n o t  
b e c a u s e  i t  o f f e r e d  a h y d r a u l i c  d r e d g e ,  b u t  b e c a u s e  it 
was n o t  t h e  l o w  b i d d e r .  W e  w i l l  n o t  r e v i e w  a t ime ly  
pro tes t  of a l l e g e d l y  r e s t r i c t i v e  s p e c i f i c a t i o n s  where 
b i d  o p e n i n g  s u b s e q u e n t l y  d i s c l o s e s  t h a t  t h e  protester 
i s  n o t  t h e  low b i d d e r ,  and  it d o e s  n o t  appear t h a t  t h e  
s p e c i f i c a t i o n s  compla ined  o f  had a material  impact on  
t h e  protester ' s  b i d  price. Ven T e l ,  I n c . ,  B-204233, 
March 8 ,  1982 ,  82-1 CPD 207. Such appears to  be t h e  
case h e r e ,  s i n c e  Shaw, b i d d i n g  o n  wha t  i t  b e l i e v e s  to  
be t h e  "most cost  e f f e c t i v e  method" o f  p e r f o r m i n g  t h e  
work,  was n o t  t h e  low b i d d e r .  Under  t h e s e  c i r c u m s t a n c e s ,  
t h e  protest  is a c a d e m i c ;  no  immedia te  p u r p o s e  would b e  
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s e r v e d  by o u r  r e v i e w  of t h e  matter. Somers Cons truc -  
t i o n  Company, B-209843.3 ,  October  2 5 ,  1 9 8 3 ,  83-2 CPD 
490;  S . A . F . E .  Export  C o r p o r a t i o n ,  B-208526,  September  27 ,  
1 9 8 2 ,  82-2 CPD 2 8 3 .  

The protest is d i s m i s s e d .  

2 dL, & 
Harry R.  Van Cleve 
A c t i n g  G e n e r a l  Counse l  
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