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1. This case which has now come before our
Office for the third time concerns the
disposition of a suspected fraudulent
per diem claim about which the Air Force
and the claimant still have many legal
and factual disputes. On the basis of
the evidence in the record, we believe
that the Air Force has sustained its
burden of proving fraud for 30 of the
days during the first period of the
claim. Thus, no reimbursement of per
diem expenses may be allowed for those
days.

2, As to the rest of the first period and
all of the second period, we believe
that the claimant's expenditures, as
substantiated by the evidence developed
during the Air Force's investigation,
do not appear to be tainted by fraud.
Thus, per diem is allowed for those days
as shown by our calculation. Excess
amount of recoupment should be refunded
to claimant.

This case concerning the disposition of a suspected
fraudulent per diem claim has now come before our Office for
the third time. 1In our first decision, Civilian Employee of
the Department of the Air Force, 60 Comp. Gen. 357 (1981),
we decided certain legal issues and remanded this case to
the Department of the Air Force for a recalculation of the
amount of suspected fraud and a determination of the number
of days, if any, for which fraudulent information was
submitted by claimant, a civilian employee of the Air Force
("Employee"). Because the parties, through their counsel,
raised several questions concerning the recalculation, our
subsequent decision, Civilian Employee of the Department of
the Air Force, 61 Comp. Gen. 399 (1982), set forth in some
detail the procedures to be followed and we remanded the
matter to the Air Force again.
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Despite these decisions, there still remain both legal
and factual disputes between the parties. For the following
reasons, we now hold that the Air Force was entitled to
recoup $1,125.50 from Employee, but must refund to Employee
the amount which has been recouped from him in excess of
that amount.

The facts of this case, which have been set forth in
detail in our previous decisions, may be briefly summarized
as follows. The Employee's permanent duty station was
McClellan Air Force Base, California. From approximately
May 28, 1974, to September 30, 1974, Employee was on tempo-
rary duty (TDY) at Jacksonville, Florida, and from approxi-
mately October 1, 1974, to March 10, 1975, he was on TDY at
Otis AFB, Massachusetts.

For the above periods of TDY, Employee claimed and was
paid total per diem expenses of $6,588. At some later date,
a suspicion arose that Employee's claim for lodging was
false in part. The Air Force Office of Special Investiga-
tions (AFOSI) and the Federal Bureau of Investigation (FBI)
investigated and concluded that he had defrauded the Govern-
ment by approximately $1,000. After a jury trial on crimi-
nal fraud charges in the U.S. District Court for the Eastern
District of California in August 1978, Employee was found
not guilty of the charges.

In the meantime, on June 30, 1978, the Air Force
Accounting and Finance Officer (AFO) determined the travel
claim to be false and administratively initiated a recoup-
ment action for $6,588, the entire per diem portion of the
voucher. Since that date various amounts per pay period
have been and are being deducted from Employee's pay.
Subsequently, however, the Air Porce has conceded that no
fraud occurred during the period from July 10, 1974, to
September 30, 1974, and has allowed Employee $2,050 for this
period. Thus, the amount remaining in dispute is now
reduced to $4,538, and the Employee's remaining claim to TDY
consists of two periods: (1) May 28, 1974 to July 9, 1974;
and (2) October 1, 1974 to March 10, 1975.

In order to establish fraud which would support either
the denial of a claim, or a recoupment action in the case of
a paid voucher as here, our Office has observed that:

"'* * * the burden of establishing fraud
rests upon the party alleging the same and
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must be proven by evidence sufficient to
overcome the existing presumption in favor of
honesty and fair dealing. Circumstantial
evidence is competent for this purpose,
provided it affords a clear inference of
fraud and amounts to more than a suspicion or
conjecture. However, if, in any case, the
circumstances are as consistent with honesty
and good faith as with dishonesty, the
inference of honesty is required to be
drawn.' B-187975, July 28, 1977." 57 Comp.
Gen. 664, 668 (1978).

A mere discrepancy or inaccuracy, in itself, cannot be
equated with an intent to defraud the Government. 57 Comp.
Gen. at 668,

Turning now to an examination of the evidence, we
briefly summarize the voluminous record in this case as
follows. 1In its latest submission the Air Force reiterates
its contention that it has generally established fraud by
the Employee for the first period of his TDY at Jackson-
ville, Florida, from May 28 to July 9, 1974. 1In support of
its contentions, the Air Force relies on reports of inter-
views, and documentary evidence in its investigative files
which, it contends, proves that the Employee forged at least
one rent receipt for the period of June 10, 1974 to July 9,
1974. The Employee responds by denying that any fraud was
committed. 1In support of this contention, he relies, among
other things, on testimony from his trial which he maintains
exonerates him, or at most demonstrates that the amount he
claimed for electric bills, for example, was his good faith
effort at an estimate which was about the same as the actual
costs, and did not constitute fraud on his part.

Our evaluation of this first period is as follows. On
the basis of the evidence in the record, we believe that the
Air Force has sustained its burden of proving that Employee
presented and was reimbursed on the basis of a false rent
receipt for the period June 10, 1974 to July 9, 1974. The
receipt was in the amount of $346.40, but the Air Force
investigation showed the actual total amount of rent,
furniture rent, tax and utility expenses to be only $294 for
this period. Accordingly, we consider these 30 days to be
tainted by fraud and per diem for them may not be allowed.
As to the rest of the first period, however, we believe that





