
TH8 COMPTAOLLRA ORNRRAL 
O C  T H R  U N I T R P  m T A T W I  
W A S H I N O T O N ,  0 .  c. 2 0 5 4 8  

FILE: B-200642 DATE: 

MATTER OF: 

DIOEST: A f t e r  Second Remand 

C i v i l i a n  Employee o f  t h e  Depar tment  o f  t h e  
A i r  Force - D i s p o s i t i o n  o f  S u s p e c t e d  
F r a u d u l e n t  P e r  D i e m  C l a i m  - R e c o n s i d e r a t i o n  

1 .  T h i s  case which  h a s  now come b e f o r e  our 
O f f i c e  f o r  t h e  t h i r d  t i m e  c o n c e r n s  t h e  
d i s p o s i t i o n  o f  a s u s p e c t e d  f r a u d u l e n t  
per diem claim a b o u t  w h i c h  t h e  A i r  Force 
and t h e  c l a i m a n t  s t i l l  have  many l e g a l  
and f a c t u a l  d i s p u t e s .  On t h e  bas i s  o f  
t h e  e v i d e n c e  i n  t h e  r e c o r d ,  w e  b e l i e v e  
t h a t  t h e  A i r  Force h a s  s u s t a i n e d  i t s  
b u r d e n  o f  p r o v i n g  f r a u d  f o r  30 o f  t h e  
d a y s  d u r i n g  t h e  f i r s t  p e r i o d  of t h e  
claim. Thus ,  no  r e imbursemen t  o f  per 
diem e x p e n s e s  may be a l l o w e d  f o r  those 
d a y s .  

2 .  As t o  t h e  rest o f  t h e  f i r s t  p e r i o d  and 
a l l  o f  t h e  s e c o n d  p e r i o d ,  w e  b e l i e v e  
t h a t  t h e  c l a i m a n t ' s  e x p e n d i t u r e s ,  as 
s u b s t a n t i a t e d  by t h e  e v i d e n c e  d e v e l o p e d  
d u r i n g  t h e  A i r  Force's i n v e s t i g a t i o n ,  
d o  n o t  appear t o  be t a i n t e d  by f r a u d .  
Thus,  per d i e m  is allowed f o r  t h o s e  d a y s  
as shown by  o u r  c a l c u l a t i o n .  E x c e s s  
amount of recoupment  s h o u l d  be  r e f u n d e d  
t o  c l a i m a n t .  

T h i s  case c o n c e r n i n g  t h e  d i s p o s i t i o n  o f  a s u s p e c t e d  
f r a u d u l e n t  per d iem claim h a s  now come b e f o r e  o u r  O f f i c e  f o r  
t h e  t h i r d  t i m e .  
t h e  Depar tmen t  of t h e  A i r  F o r c e ,  60 Comp. Gen. 357 ( 1 9 8 1 ) ,  
w e  d e c i d e d  c e r t a i n  l e g a l  i s s u e s  and remanded t h i s  case t o  

I n  o u r  f i r s t  d e c i s i o n ,  C i v i l i a n  Employee o f  

t h e  Depar tmen t  o f  t h e  A i r  F o r c e  f o r  a r e c a l c u l a t i o n  of t h e  
amount o f  s u s p e c t e d  f r a u d  and  a d e t e r m i n a t i o n  o f  t h e  number 
o f  d a y s ,  i f  any ,  f o r  which  f r a u d u l e n t  i n f o r m a t i o n  was 
s u b m i t t e d  by c l a i m a n t ,  a c i v i l i a n  employee  o f  t h e  A i r  Force 
( "Employee" ) .  Because  t h e  pa r t i e s ,  t h r o u g h  t h e i r  c o u n s e l ,  
r a i s e d  s e v e r a l  q u e s t i o n s  c o n c e r n i n g  t h e  r e c a l c u l a t i o n ,  o u r  
s u b s e q u e n t  d e c i s i o n ,  C i v i l i a n  Employee of t h e  Depar tmen t  of 
t h e  A i r  F o r c e ,  61 Comp. Gen. 399 ( 1 9 8 2 ) ,  se t  f o r t h  i n  some 
d e t a i l  t h e  p r o c e d u r e s  t o  b e  f o l l o w e d  and  w e  remanded t h e  
matter t o  t h e  A i r  Force a g a i n .  
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Despite t h e s e  d e c i s i o n s ,  there s t i l l  r e m a i n  b o t h  l ega l  
and f a c t u a l  d i s p u t e s  be tween  t h e  par t ies .  F o r  t h e  f o l l o w i n g  
r e a s o n s ,  w e  now hold  t h a t  t h e  A i r  F o r c e  was e n t i t l e d  to  
r e c o u p  $ 1 , 1 2 5 . 5 0  from Employee, b u t  mus t  r e f u n d  to  Employee 
t h e  amount which  h a s  been  r e c o u p e d  from him i n  e x c e s s  o f  
t h a t  amount.  

The f a c t s  o f  t h i s  case, which have  b e e n  set  f o r t h  i n  
d e t a i l  i n  o u r  p r e v i o u s  d e c i s i o n s ,  may b e  b r i e f l y  summarized 
as follows. The Employee ' s  pe rmanen t  d u t y  s t a t i o n  was 
McCle l l an  A i r  F o r c e  Base, C a l i f o r n i a .  From a p p r o x i m a t e l y  
May 2 8 ,  1 9 7 4 ,  t o  September 3 0 ,  1974 ,  Employee was on  tempo- 
r a r y  d u t y  (TDY) a t  J a c k s o n v i l l e ,  F lor ida ,  and  f rom approxi- 
mately O c t o b e r  1 ,  1 9 7 4 ,  t o  March 10 ,  1975 ,  h e  was o n  TDY a t  
O t i s  AFB, M a s s a c h u s e t t s .  

F o r  t h e  a b o v e  p e r i o d s  o f  TDY, Employee claimed and was 
p a i d  t o t a l  per d iem e x p e n s e s  of $ 6 , 5 8 8 .  A t  some l a t e r  d a t e ,  
a s u s p i c i o n  arose t h a t  Employee ' s  claim for  l o d g i n g  was 
fa l se  i n  p a r t .  The A i r  Force O f f i c e  of Special  I n v e s t i g a -  
t i o n s  (AFOSI) and  t h e  F e d e r a l  Bureau  o f  I n v e s t i g a t i o n  ( F B I )  
i n v e s t i g a t e d  and  c o n c l u d e d  t h a t  h e  had  d e f r a u d e d  t h e  Govern- 
ment by a p p r o x i m a t e l y  $ 1 , 0 0 0 .  A f t e r  a j u r y  t r i a l  on  crimi- 
n a l  f r a u d  c h a r g e s  i n  t h e  U . S .  Dis t r ic t  C o u r t  for t h e  E a s t e r n  
District  o f  C a l i f o r n i a  i n  Augus t  1978,  Employee was found 
n o t  g u i l t y  of t h e  c h a r g e s .  

I n  t h e  meant ime,  o n  J u n e  30 ,  1978 ,  t h e  A i r  F o r c e  
Accoun t ing  and  F i n a n c e  O f f i c e r  (AFO) d e t e r m i n e d  t h e  t r a v e l  
claim t o  be fa l se  and a d m i n i s t r a t i v e l y  i n i t i a t e d  a recoup-  
ment a c t i o n  f o r  $ 6 , 5 8 8 ,  t h e  e n t i r e  per d iem p o r t i o n  o f  t h e  
vouche r .  S i n c e  t h a t  d a t e  v a r i o u s  amounts  per p a y  p e r i o d  
have  b e e n  and  are b e i n g  d e d u c t e d  from Employee ' s  pay.  
S u b s e q u e n t l y ,  however ,  t h e  A i r  Force h a s  conceded  t h a t  no 
f r a u d  o c c u r r e d  d u r i n g  t h e  p e r i o d  from J u l y  1 0 ,  1974 ,  to  
September 3 0 ,  1 9 7 4 ,  and has a l l o w e d  Employee $ 2 , 0 5 0  f o r  t h i s  
period. Thus ,  t h e  amount r e m a i n i n g  i n  d i s p u t e  is  now 
r e d u c e d  to $ 4 , 5 3 8 ,  and t h e  Employee ' s  r e m a i n i n g  claim t o  TDY 
c o n s i s t s  of two p e r i o d s :  ( 1 )  May 2 8 ,  1974 t o  J u l y  9 ,  1974;  
and ( 2 )  October 1 ,  1974 t o  March 1 0 ,  1 9 7 5 .  

I n  o r d e r  t o  e s t a b l i s h  f r a u d  which would s u p p o r t  e i t h e r  
t h e  d e n i a l  o f  a claim, or  a r ecoupmen t  a c t i o n  i n  t h e  case o f  
a paid v o u c h e r  as  h e r e ,  o u r  O f f i c e  h a s  o b s e r v e d  t h a t :  

" ' *  * * t h e  b u r d e n  o f  e s t a b l i s h i n g  f r a u d  
rests upon t h e  p a r t y  a l l e g i n g  t h e  same and 
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must  be p r o v e n  by e v i d e n c e  s u f f i c i e n t  to  
overcome t h e  e x i s t i n g  p r e s u m p t i o n  i n  f a v o r  o f  
h o n e s t y  and f a i r  d e a l i n g .  C i r c u m s t a n t i a l  
e v i d e n c e  i s  compe ten t  f o r  t h i s  purpose, 
p r o v i d e d  it a f f o r d s  a clear i n f e r e n c e  o f  
f r a u d  and amounts  t o  more t h a n  a s u s p i c i o n  o r  
c o n j e c t u r e .  However, i f ,  i n  any  case, t h e  
c i r c u m s t a n c e s  are as  c o n s i s t e n t  w i t h  h o n e s t y  
and good f a i t h  a s  w i t h  d i s h o n e s t y ,  t h e  
i n f e r e n c e  o f  h o n e s t y  is r e q u i r e d  t o  be 
drawn. '  B-187975, J u l y  28, 1977." 57 Comp.  
Gen. 664, 668 (1978). 

A mere d i s c r e p a n c y  or i n a c c u r a c y ,  i n  i t s e l f ,  c a n n o t  be 
e q u a t e d  w i t h  a n  i n t e n t  t o  d e f r a u d  t h e  Government.  57 Comp. 
Gen. a t  668. 

T u r n i n g  now t o  a n  e x a m i n a t i o n  o f  t h e  e v i d e n c e ,  w e  
b r i e f l y  summarize t h e  vo luminous  r e c o r d  i n  t h i s  case a s  
f o l l o w s .  I n  i t s  l a t e s t  s u b m i s s i o n  t h e  A i r  F o r c e  re i terates  
i ts  c o n t e n t i o n  t h a t  i t  h a s  g e n e r a l l y  e s t a b l i s h e d  f r a u d  by 
t h e  Employee f o r  t h e  f i r s t  p e r i o d  o f  h i s  TDY a t  Jackson-  
v i l l e ,  F l o r i d a ,  f rom May 28 to  J u l y  9, 1974. I n  support  o f  
i t s  c o n t e n t i o n s ,  t h e  A i r  Force r e l i e s  o n  reports of i n t e r -  
v i ews ,  and documen ta ry  e v i d e n c e  i n  i t s  i n v e s t i g a t i v e  f i l e s  
which,  i t  c o n t e n d s ,  p r o v e s  t h a t  t h e  Employee f o r g e d  a t  l eas t  
one  r e n t  receipt  f o r  t h e  p e r i o d  of J u n e  10, 1974 t o  J u l y  9, 
1974. The Employee r e s p o n d s  by d e n y i n g  t h a t  any  f r a u d  w a s  
commit ted.  I n  s u p p o r t  o f  t h i s  c o n t e n t i o n ,  h e  r e l i e s ,  among 
o t h e r  t h i n g s ,  o n  t e s t i m o n y  f rom h i s  t r i a l  which h e  m a i n t a i n s  
e x o n e r a t e s  him, o r  a t  most d e m o n s t r a t e s  t h a t  t h e  amount h e  
c l a i m e d  f o r  e lec t r ic  b i l l s ,  f o r  example ,  w a s  h i s  good f a i t h  
e f f o r t  a t  a n  estimate which w a s  about t h e  same as t h e  ac tua l  
costs,  and  d i d  n o t  c o n s t i t u t e  f r a u d  o n  h i s  p a r t .  

Our e v a l u a t i o n  of t h i s  f i r s t  p e r i o d  is as  f o l l o w s .  On 
t h e  b a s i s  of t h e  e v i d e n c e  i n  t h e  r e c o r d ,  w e  b e l i e v e  t h a t  t h e  
A i r  Force h a s  s u s t a i n e d  i t s  burden  o f  p r o v i n g  t h a t  Employee 
p r e s e n t e d  and was r e i m b u r s e d  o n  t h e  b a s i s  o f  a f a l se  r e n t  
receipt f o r  t h e  period J u n e  10, 1974 t o  J u l y  9, 1974. The 
receipt was i n  t h e  amount of $346.40, b u t  t h e  A i r  Force 
i n v e s t i g a t i o n  showed t h e  a c t u a l  t o t a l  amount o f  r e n t ,  
f u r n i t u r e  r e n t ,  t a x  and u t i l i t y  e x p e n s e s  to  b e  o n l y  $294 f o r  
t h i s  period. A c c o r d i n g l y ,  w e  c o n s i d e r  these 30 d a y s  t o  be 
t a i n t e d  by f r a u d  and per  d iem for  them may n o t  be a l l o w e d .  
As t o  t h e  rest of t h e  f i r s t  p e r i o d ,  however ,  w e  b e l i e v e  t h a t  
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