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1. Where b i d  f a i l e d  t o  acknowledge  a material  
amendment, a g e n c y  was u n d e r  no  o b l i g a t i o n  to  
e x t e n d  b i d  o p e n i n g  d a t e  and  was r e q u i r e d  to 
reject  t h e  b i d  a s  n o n r e s p o n s i v e  e v e n  though 
a g e n c y  knew t h a t  b i d d e r  had n o t  r e c e i v e d  t h e  
amendment i n  t i m e  t o  c o n s i d e r  i t  i n  prepara- 
t i o n  of t h e  b i d .  Once a n  a g e n c y  h a s  d i s -  
p a t c h e d  a n  amendment i n  s u f f i c i e n t  t i m e  to 
permit a l l  p r o s p e c t i v e  b i d d e r s  t o  c o n s i d e r  t h e  
i n f o r m a t i o n ,  p r o s p e c t i v e  b i d d e r s  b e a r  t h e  r i s k  
of u n t i m e l y  receipt  u n l e s s  t h e y  c a n  show t h a t  
u n t i m e l y  r ece ip t  r e s u l t e d  from a c o n s c i o u s  and 
d e l i b e r a t e  e f f o r t  to  e x c l u d e  them. 

2. The p r o p r i e t y  of a p a r t i c u l a r  p r o c u r e m e n t  
g e n e r a l l y  d e p e n d s  o n  w h e t h e r  t h e  government  
o b t a i n e d  a d e q u a t e  c o m p e t i t i o n  and  r e a s o n a b l e  
prices.  GAO h a s  n o  reason to  q u e s t i o n  
a g e n c y ' s  d e t e r m i n a t i o n  t h a t  i t  d i d  o b t a i n  a 
r e a s o n a b l e  p r ice  t h r o u g h  a d e q u a t e  c o m p e t i t i o n  
where  f o u r  r e s p o n s i v e  b i d s  were r e c e i v e d ,  t h e  
lower of which  was i n  l i n e  w i t h  a g e n c y ' s  cost 
es t  imate . 

Eugene R i c c i a r d e l l i ,  I n c . ,  p r o t e s t s  r e j e c t i o n  of i ts  
b i d  as  n o n r e s p o n s i v e  and  t h e  s u b s e q u e n t  award of a c o n t r a c t  
t o  a n o t h e r  b i d d e r  u n d e r  i n v i t a t i o n  f o r  b i d s  N o .  DAHA19-83- 
B-0011, i s s u e d  by t h e  U n i t e d  S t a t e s  P r o p e r t y  and  F i s c a l  
' O f f i c e r ,  M a s s a c h u s e t t s ,  f o r  t h e  repa i r  of h i g h  t e m p e r a c u r e  

h o t  .water l i n e s  and  b r e e c h i n g  a t  O t i s  A i r  N a t i o n a l  Gu.-.,rd 
Base, Fa lmou th ,  Nassachuset ts .  The agency  found 
R i c c i a r d e l l i ' s  b i d  t o  be n o n r e s p o n s i v e  f o r  f a i l u r e  to  
acknowledge  rece ip t  o f  a n  amendment to t h e  s o l i c i t a t i o n .  
We d e n y  the p ro te s t .  

By amendrnent N o .  2 ,  d a t e d  J u l y  29,  1953,  11 d a y s  
before t h e  b i d  o p e n i n g  da te  of Augus t  9 ,  the agency  arwnded 
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t h e  IFB t o  increase t h e  t h i c k n e s s  o f  t h e  r e q u i r e d  i n s u l a -  
t i o n  from 2"  t o  4 "  and t o  require t h a t  a l l  p r o t e c t i v e  
c o a t i n g s  be f r e e  o f  asbestos. Agency memoranda i n d i c a t e  
t h a t  c o p i e s  of t h e  amendment were d e l i v e r e d  to  a Uni ted  
S t a t e s  Pos ta l  S e r v i c e  (USPS) s t a t i o n  on t h e  a f t e r n o o n  o f  
J u l y  29,  a t  w h i c h  t i m e  agency o f f i c i a l s  r e c e i v e d  assurances 
from p o s t a l  o f f i c i a l s  t h a t  t h e  c o p i e s  would be d i s p a t c h e d  
t h a t  evening.  

However, f o r  r e a s o n s  unknown, a n  undue d e l a y  o c c u r r e d  
b e f o r e  a t  l eas t  some o f  t h e  b i d d e r s  r e c e i v e d  t h e i r  copies 
o f  t h e  amendment. R i c c i a r d e l l i  l e a r n e d  of t h e  amendment 25 
minu tes  b e f o r e  b i d  open ing  when i t  r e c e i v e d  a t e l e p h o n e  
c a l l  from c o n t r a c t i n g  o f f i c i a l s  who were concerned t h a t  n o t  
a l l  t h e  b i d d e r s  might  have r e c e i v e d  t h e i r  c o p i e s ;  
R i c c i a r d e l l i  d i d  n o t  r e c e i v e  i ts  copy o f  t h e  amendment, 
postmarked August 9 ,  u n t i l  August 1 0 ,  1 day a f t e r  b i d  
opening .  R i c c i a r d e l l i  i n fo rms  u s  t h a t  two of t h e  f i r m s  on 
t h e  p r o s p e c t i v e  b i d d e r s  l i s t  o f  o v e r  40 f i r m s  d i d  n o t  
r e c e i v e  t h e i r  c o p i e s  u n t i l  t h e  day  b e f o r e  b i d  opening.  One 
of t h e  b i d d e r s  d i d  n o t  r e c e i v e  its copy u n t i l  t h e  v e r y  day  
o f  b i d  opening.  

N e v e r t h e l e s s ,  t h e  agency in fo rms  u s  t h a t  a p o l l  o f  s i x  
f i rms  s e l e c t e d  from t h e  b i d d e r s  l i s t  i n d i c a t e d  t h a t  most 
had r e c e i v e d  t h e i r  c o p i e s  o f  t h e  amendment between August  1 
and August 5 ,  p r i m a r i l y  on August 3 and August 4 .  Although 
R i c c i a r d e l l i  a l l e g e s  t h a t  none of t h e  f i v e  ac tua l  b i d d e r s  
r e c e i v e d  h i s  copy d u r i n g  t h e  p e r i o d  o f  August 1 t o  
August 5 ,  a l l  b u t  R i c c i a r d e l l i  acknowledged r e c e i p t  of t h e  
amendment. The agency  a c c o r d i n g l y  found R i c c i a r d e l l i ' s  
apparent l o w  b i d  n o n r e s p o n s i v e  and made award to  t h e  n e x t  
low b i d d e r .  

R i c c i a r d e l l i  claims t h a t  it d i d  n o t  l e a r n  of amendment 
No. 2 u n t i l  it was too l a t e  t o  r ev iew and acknowledge i t ,  
and c o n t e n d s  t h a t  s i n c e  t h e  agency was aware pr ior  t o  b i d  

amendment i t  shou ld  have ex tended  t h e  b i d  opening  d a t e .  
R i c c i a r d e l l i  a l s o  a r g u e s  t h a t  t h e  amendment was of such  
impor tance  t h a t  i t  s h o u l d  have been  s e n t  by s p e c i a l  
d e l i v e r y  or by some o t h e r  method e n s u r i n g  v e r i f i c a t i o n  of 
receipt by b i d d e r s .  

' open ing  of  t h e  l a t e  d e l i v e r y  o f  some c o p i e s  o f  t h e  
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A bidder's failure to acknowledge receipt of a 
material amendment to an IFB generally renders the bid 
nonresponsive and requires its rejection since acceptance 
of the bid would not legally obligate the bidder to meet 
the government's needs as identified in the amended solici- 
tation. See Aerial Service Corporation, B-209761.2, 
May 24, 1983, 83-1 CPD 559. An amendment having more than 
a trivial effect on price, quality, quantity or delivery 
relative to the cost and scope of the services being pro- 
cured is material. Id. Ricciardelli has not only failed 
to dispute the agency's determination that doubling the 
required insulation resulted in a significant increase in 
the cost of meeting the specifications, but has in fact 
itself characterized the amendment as important. Accord- 
ingly, we will consider the amendment as effecting a 
material change in the solicitation. 

The contracting agency is not an insurer of the prompt 
delivery of amendments to each prospective bidder. The 
agency discharges its responsibility when it issues and 
dispatches an amendment in sufficient time to permit all 
the prospective bidders to consider the information in pre- 
paring their bids. Therefore, unless the failure to 
receive the amendment in a timely manner results from a 
conscious and deliberate effort by the contracting agency 
to exclude a prospective bidder from participating in 
competition, the prospective bidder bears the risk of 
untimely receipt or nonreceipt. See CMP Incorporated, 
B-209179, October 29, 1982, 82-2 CPD 390; Rockford 
Acromatic Products Company, B-208437, August 17, 1982, 82-2 
CPD 143; 52 Comp. Gen. 281 (1972). 

A protester generally bears the burden of affirma- 
tively proving its case and its protest will be denied in 
the absence of such proof. See Alchemy, Inc., B-207954, 
January 10, 1983, 83-1 CPD 18. As indicated above, the 
copy of amendment No. 2 which Ricciardelli received was 
postmarked August 9, suggesting the possibility that it and 
perhaps other copies were in fact not mailed until well 
after July 29 and not in time to permit a prospective 
bidder to consider it in preparing a bid. However, the 
record also includes a statement from an agency official 
claiming to have delivered copies of the amendment to the 
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USPS on  J u l y  29 and  a n  u n r e b u t t e d  a g e n c y  claim t h a t  most of 
a g r o u p  o f  s i x  w i d e l y - d i s p e r s e d  f i r m s  s e l e c t e d  f rom t h e  
b i d d e r ' s  l i s t  and  p o l l e d  by t h e  a g e n c y  a f t e r  b i d  o p e n i n g  
r e c e i v e d  t h e i r  copies be tween  Augus t  1 and Augus t  5 ,  t h u s  
g i v i n g  rise t o  t h e  i n f e r e n c e  t h a t  a t  l ea s t  some o f  t h e  
copies were m a i l e d  w e l l  before Augus t  9 ,  p r o b a b l y  o n  
J u l y  29. G iven  t h e  c o n f l i c t i n g  i n f e r e n c e s  t h a t  c a n  b e  
drawn f rom t h e  a b o v e  e v i d e n c e ,  g i v e n  t h a t  a n  Augus t  9 post- 
mark o n  o n e  c o p y  o f  t h e  amendment d o e s  n o t  p r e c l u d e  t h e  
p o s s i b i l i t y  t h a t  w h i l e  t h e  amendment was a c t u a l l y  d e l i v e r e d  
to  t h e  USPS on  J u l y  29 some o f  t h e  copies were s u b s e q u e n t l y  
d e l a y e d  i n  p o s t m a r k i n g  and  d i s p a t c h  by pos ta l  o f f i c i a l s ,  w e  
c o n c l u d e  t h a t  R icc i a rde l l i  h a s  f a i l e d  t o  show t h a t  t h e  
a g e n c y  d i d  n o t  mail  amendment N o .  2 i n  s u f f i c i e n t  t i m e  to  
permit b i d d e r s  t o  c o n s i d e r  t h e  i n f o r m a t i o n  i n  p r e p a r i n g  
t h e i r  b i d s ,  

T h a t  c o n t r a c t i n g  o f f i c i a l s  were aware b e f o r e  b i d  open- 
i n g  t h a t  some copies of t h e  amendment had n o t  b e e n  r e c e i v e d  
i n  a t i m e l y  manner  d i d  n o t  i n  i t s e l f  r e q u i r e  t h e  c o n t r a c t -  
i n g  o f f i c e r  to e x t e n d  t h e  b i d  o p e n i n g  d a t e ,  s i n c e ,  as  i n d i -  
c a t e d  a b o v e ,  i n  t h e  a b s e n c e  o f  a c o n s c i o u s  and  d e l i b e r a t e  
e x c l u s i o n  of a b i d d e r ,  i t  is i r r e l e v a n t  t h a t  a p a r t i c u l a r  
p r o s p e c t i v e  b i d d e r ' s  copy of a n  amendment i s  f o r t u i t o u s l y  
l o s t  or d e l a y e d  a f t e r  t i m e l y  i s s u a n c e  and  d i s p a t c h  o f  a n  
amendment by  t h e  agency .  See E l e c t r o - M e c h a n i c a l  I n d u s -  
t r ies,  I n c . ,  s u p r a .  N o t h i n g  i n  t h e  record i n d i c a t e s  a 
c o n s c i o u s  and  d e l i b e r a t e  at tempt t o  e x c l u d e  R i c c i a r d e l l i  
from c o m p e t i t i o n .  F u r t h e r ,  w e  are unaware o f  a n y  r e q u i r e -  
men t  t h a t  copies o f  amendments b e  s e n t  by special  d e l i v e r y  
or o t h e r  means b e s i d e  f i r s t  c lass  m a i l .  S e e  Morris P l a i n s  
C o n t r a c t i n g ,  I n c . ,  B-209352, O c t o b e r  21,  1982 ,  82-2 CPD 
360; Mar ino  C o n s t r u c t i o n  Company, I n c . ,  6 1  Comp. Gen. 269 

- 

- 

( 1 9 8 2 ) ,  82-1 CPD 167 .  

R a t h e r ,  t h e  p rop r i e ty  o f  a p a r t i c u l a r  p r o c u r e m e n t  
gene ra l ly  d e p e n d s  o n  w h e t h e r  t h e  government: o b t a i n e d  ade-  
q u a t e  c o m p e t i t i o n  and  r e a s o n a b l e  p r i c e s .  See  S p a c e  Se rv -  
ices I n t e r n a t i o n a l  C o r p o r a t i o n ,  B-207888.4 e t  a l . ,  Decem- 
ber 13, 1982 ,  82-2 C P D  525;  E l e c t r o - Y e c h a n i c a l  I n d u s t r i e s ,  
I n c . ,  s u p r a .  G i v e n  t h e  r e c e z t  of f o u r  r e s p o n s i v e  b i d s ,  w e  
f i n d  i n s u f f i c i e n t  r e a s o n  t o  q u e s t i o n  t h e  a g e n c y ' s  d e t e r m i -  
n a t i o n  t h a t  i t  o b t a i n e d  a d e q u a t e  c o m p e t i t i o n .  Nor d o  w e  
f i n d  s u f f i c i e n t  r e a s o n  to  d o u b t  t h e  a g e n c y ' s  d e t e r m i n a t i o n  
t h a t  award  t o  t h e  s e c o n d  low b i d d e r  f o r  $92,438 was f o r  

- 
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a r e a s o n a b l e  p r i c e .  
$56,348,  t h e  d i f f e r e n c e  between R i c c i a r d e l l i ' s  b i d  and 
t h o s e  of  t h e  f o u r  r e s p o n s i v e  b i d d e r s ,  whose b i d s  ranged  
from $92,438 to  $114,000, a p p a r e n t l y  r e f l e c t s  
R i c c i a r d e l l i ' s  f a i l u r e  t o  c o n s i d e r  t h e  material  changes  
made by amendment N o .  2. F u r t h e r ,  a l t h o u g h  t h e  government 
i n i t i a l l y  e s t i m a t e d  t h e  cost o f  t h e  p r o j e c t  to  be o n l y  
$61 ,700 ,  it l a t e r  found t h a t  i t  had over looked  i m p o r t a n t  
l a b o r  and mater ia l  costs. 
t h a t  $92 ,438  w a s  a r e a s o n a b l e  p r i c e  is suppor t ed  by a 
comparison o f  t h e  c o n t r a c t  p r i c e  t o  t h e  prices o f f e r e d  i n  
t h e  other r e s p o n s i v e  b i d s .  

Although R i c c i a r d e l l i  b i d  o n l y  

I ts  subsequen t  d e t e r m i n a t i o n  

The protest  is denied .  

k d a  ps..&J 
&Comptroller General 
I of t h e  Uni ted  States 

, 
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