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DIGEST: 

Where a firm submitted an unsolicited pro- 
posal for a technical study, its protest 
based on its exclusion from a competitive 
procurement for the study and alleged 
agency mishandling of its proposal is 
untimely since the firm failed to dili- 
gently pursue the information on which its 
protest was based after being notified that 
a contract for the study had been awarded 
to another firm; a failure to diligently 
pursue information on which a protest may 
be based renders a subsequent protest based 
on that information untimely. 

Hydro Research Science, Inc. protests the Panama 
Canal Commission's award of contract number CC-2-149 to 
LaSalle Hydraulic Laboratory, Limited. This was an 
architect and engineering ( A & E )  services contract for a 
hydraulic model study on proposed fill-spill valves in the 
miter gates of the Panama Canal locks. Hydro principally 
contends it was treated unfairly by the Comission 
because, although it had submitted an unsolicited proposal 
for performing this study, it was not afforded an oppor- 
tunity to fully participate in the subsequent competi- 
tion. We dismiss the protest. 

The undisputed facts are as follows. While perforn- 
ing another study for the Commission in late 1980 and 
early 1981, Hydro discussed with Carmission officials a 
possible study to determine the feasibility of installing 
fill-spill valves in the miter gates of the canal. By 

these valves would increase the canal's capacity to handle 
transiting ships. A physical model study would permit the 
examination of problems with the valves which could not be 
analyzed theoretically. On September 23, 1981, based on 
these earlier discussions, EIydro submitted to the Commis- 
sion an unsolicited proposal assessing the design of the 

I reducing the time required to fill the lock chambers, 
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proposed v a l v e s .  
t h e  p r o p o s a l  by l e t te r  to Hydro d a t e d  October  30, b u t  
Hydro w a s  n o t  a d v i s e d  u n t i l  a f t e r  t h e  s u b j e c t  c o n t r a c t  was 
awarded what f u r t h e r  a c t i o n s  t h e  Commission took  r e g a r d i n g  
i ts  p r o p o s a l .  

The Commission d i d  d e c i d e  t h a t  a model s t u d y  w a s  
p r a c t i c a b l e ,  b u t  t h a t  t h e s e  A & E  s e r v i c e s  would have to  be 
procured  c o m p e t i t i v e l y  i n  acco rdance  w i t h  t h e  Brooks A c t ,  
4 0  U.S.C. S 541 e t  5. ( 1 9 7 6 ) ,  and t h e  implementing regu- 
l a t i o n s ,  F e d e r a l P r o c u r e m e n t  R e g u l a t i o n s  (FPR) S u b p a r t  
1-4.10. The Brooks A c t  s t a t e s  t h e  f e d e r a l  p o l i c y  for 
procurement  o f  A&E s e r v i c e s .  A f t e r  conduc t ing  a n  i n i t i a l  
r ev iew of on-hand i n f o r m a t i o n  t o  d e t e r m i n e  p r e l i m i n a r i l y  
which f i r m s  were q u a l i f i e d  t o  p e r f o r m  t h e  s t u d y ,  t h e  
Commission s e n t  l e t t e r s  ( d a t e d  J u n e  9,  1982)  announcing 
t h e  procurement ,  a l o n g  w i t h  a b r i e f  s y n o p s i s  o f  t h e  
problem, t o  t h r e e  f i rms :  L a S a l l e ,  S t .  Anthony F a l l s  
H y d r a u l i c  L a b o r a t o r y ,  and S t e v e n s  I n s t i t u t e  o f  
Technology. The Commission d i d  n o t  send a copy of t h e  
l e t t e r  t o  Hydro s i n c e  it c o n s i d e r e d  t h a t  f i r m ' s  t h e n  
9-month-old u n s o l i c i t e d  p r o p o s a l  s u f f i c i e n t l y  d e t a i l e d  for 

-, a thorough e v a l u a t i o n  under  t h e  e v a l u a t i o n  c r i te r ia .  

which,  a l o n g  w i t h  Hydro 's  u n s o l i c i t e d  p r o p o s a l ,  were 
e v a l u a t e d  by a n  A&E s e l e c t i o n  board  a p p o i n t e d  f o r  t h a t  
purpose .  The Board r a t e d  L a S a l l e  as  b e s t  q u a l i f i e d  among 
t h e  f o u r  f i r m s  t o  per form t h e  s e r v i c e s .  Hydro w a s  r a t e d  
t h i r d .  Based o n  t h e  Board ' s  f i n d i n g s ,  t h e  Commission 
i n i t i a t e d  n e g o t i a t i o n s  w i t h  L a S a l l e  and made award to t h a t  
f i r m  on March 1 6  a t  a p r i c e  o f  $172,600. 

The Commission acknowledged r e c e i p t  o f  

. 

_---. 

A l l  t h r e e  s o l i c i t e d  f i r m s  responded w i t h  p r o p o s a l s  

By l e t t e r  d a t e d  March 2 1 ,  1983,  t h e  Commission 
informed Hydro and t h e  o t h e r  f i r m s  t h a t  a n  A&E c o n t r a c t  
had been awarded t o  L a S a l l e  f o r  a "Hydrau l i c  Model Study 
on F i l l - S p i l l  Va lves  i n  Miter Gates o f  Panama Canal  

, Locks." T h e r e a f t e r ,  on A p r i l  1 9 ,  a Commission r e p r e s e n t a -  
t i v e  t e l ephoned  Hydro to  request  u s e  o f  t w o  models  deve l -  
oped by Hydro under  a p r i o r  cont rac t .  A t  t h i s  t i m e ,  Hydro - .  

l e a r n e d  t h a t  i ts  u n s o l i c i t e d  p r o p o s a l  had been e v a l u a t e d  
i n  a c o m p e t i t i v e  procurement .  I t  p r o t e s t e d  t o  t h e  Commis-  
s i o n  on A p r i l  26 and,  when no r e s p o n s e  was r e c e i v e d ,  pro- 
t e s t e d  t o  o u r  O f f i c e  by l e t t e r  d a t e d  June  2. 
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Hydro contends the Commission acted improperly in 
three respects: .(1) it did not notify Hydro of the pro- 
curement and give it the same chance the other firms had 
to submit an up-to-date proposal; (2) it violated requla- 
tions requiring prompt, comprehensive evaluation of unso- 
licited proposals: and (3) it incorporated portions of 
Hydro's unsolicited proposal in the June 9, 1982 notice 
sent to the other firms. 

It is the Commission's position, and we agree, that 
the protest is untimely. 

Our Bid Protest Procedures require that protests be 
filed in our Office within 10 working days after the basis 
for protest is known or should have been known. 4 C . F . R .  

21.2(b)(2) (1983). While notice of award of a certain 
contract by itself does not necessarily provide knowledge 
of the basis of protest, it is incumbent upon a potential 
protester to diligently seek whatever relevant information 
is needed to determine whether a basis for protest exists. 
Policy Research, Incorporated, B-200386, March 58 1981, 
81-1 CPD 172. In no case may a potential protester sit 
idly by and, after allowing some significant period of 
time to pass, decide to seek information that could have 
been obtained earlier. A protester's failure to dili- 
gently pursue the matter by seeking the necessary informa- 
tion within a reasonable time requires rejection of the 
protest as untimely. Fowler's Refrigeration and Appli- 
ance, Inc., €3-201389, March 25, 1981, 81-1 CPD 223. 

J 

Hydro submitted its unsolicited proposal on Septem- 
ber 23, 1981, and although it never received any further 
word on the proposal (except the Commission's October 30 
acknowledgment letter), it never sought any information on 
the status of the proposal. On or shortly after March 21, 
1983, 18 months after submitting its proposal, Hydro 
received a letter from the Commission with the heading, 
"Hydraulic Model Study on Fill-Spill Valves in Miter Gates 
of Panama Canal Locks," which stated in relevant part as 

' follows: 
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" N e g o t i a t i o n s  were s u c c e s s f u l l y  
conduc ted  and conc luded  f o r  t h e  above- 
r e f e r e n c e d  s t u d y ,  and award o f  t h e  resul t -  
a n t  A/E c o n t r a c t  w i l l  be made t o  L a S a l l e  
H y d r a u l i c  L a b o r a t o r y ,  L td .  

" W e  appreciate your  i n t e r e s t  i n  t h i s  
project ,  and w e  t r u s t  t h a t  you w i l l  con- 
t i n u e  t o  re spond  t o  our requests as  
a c t i v e l y  a s  you d i d  on  t h i s  o c c a s i o n . "  

The l e t te r  h e a d i n g  r e f e r r e d  t o  precisely t h e  model 
s t u d y  Hydro t r e a t e d  i n  i ts  u n s o l i c i t e d  p r o p o s a l ,  and t h e  
body o f  t h e  l e t t e r  p u t  Hydro on  n o t i c e  t h a t  (1) t h e  Com- 
m i s s i o n  had conduc ted  a c o m p e t i t i v e  A&E procuremen t  f o r  
t h i s  s t u d y ;  and ( 2 )  t h e  Commission b e l i e v e d  Hydro had 
p a r t i c i p a t e d  i n  t h e  c o m p e t i t i o n .  I n  view o f  Hydro ' s  
i n t e r e s t  i n  compet ing  f o r  t h i s  award,  t h i s  l e t t e r  s h o u l d  
have l e d  i t  to  s e e k  an  e x p l a n a t i o n  from t h e  Commission as  
t o  b o t h  t h e  h a n d l i n g  o f  i ts  u n s o l i c i t e d  proposal and its 
e x c l u s i o n  from t h e  c o m p e t i t i o n .  I t  d i d  n o t  d o  so. 
I n s t e a d ,  Hydro w a i t e d  an  a d d i t i o n a l  month w i t h o u t  c o n t a c t -  
i n g  t h e  Commission. I n  f a c t ,  it n e v e r  d i d  i n i t i a t e  any  
c o n t a c t  w i t h  t h e  Commission u n t i l  a f t e r  Commission person-  
n e l  c a l l e d  a b o u t  u s e  o f  t h e  two models i n  l a t e  A p r i l .  
Only t h e n  d i d  Hydro ra i se  t h e  q u e s t i o n s  i t  c o u l d  and 
s h o u l d  have r a i s e d  i n  l a t e  March. Under t h e s e  circum- 
s t a n c e s ,  w e  f i n d  t h a t  Hydro f a i l e d  to  d i l i g e n t l y  p u r s u e  
t h e  i n f o r m a t i o n  on which i t s  p r o t e s t  is based .  I ts  pro- 
tes t ,  t h e r e f o r e ,  is u n t i m e l y  and w i l l  n o t  be c o n s i d e r e d  on 
t h e  merits. S e e  S i e r r a  P a c i f i c  A i r l i n e s ,  B-205439, 
J u l y  1 9 ,  1 9 8 2 7 2 - 2  CPD 54.  

Al though w e  f i n d  t h e  p ro tes t  u n t i m e l y ,  w e  n o t e  t h a t  
t h e  Commission d i d  n o t  s t r i c t l y  f o l l o w  t h e  p r e s c r i b e d  
p r o c e d u r e s  s p e l l e d  o u t  i n  FPR S u b p a r t  1-4.10 i n  i ts 
h a n d l i n g  o f  t h i s  procurement .  I t  d i d  n o t  s y n o p s i z e  i t s  
r e q u i r e m e n t  i n  t h e  Commerce B u s i n e s s  D a i l y  ( F P R  § 1- 
4.1003) and i t  d i d  n o t  h o l d  d i s c u s s i o n s ,  a f t e r  e v a l u a t i n g  
t h e  compet ing  f i r m s ,  w i t h  n o t  less  t h a n  t h r e e  o f  t h e  most 
h i g h l y  q u a l i f i e d  f i r m s  (FPR S 1-4.1004-2).  Had it done  
so, t h e  p r o t e s t e r  may have been  ab le  t o  u p d a t e  t h e  
material i t  had on  f i l e  w i t h  t h e  Commission, which i n  t u r n  
m i g h t  have improved i t s  c h a n c e s  f o r  a h i g h e r  r a t i n g .  The 
Commission h a s  r e c o g n i z e d  t h a t  " i r r e g u l a r i t i e s  o c c u r r e d , "  
however,  and w e  see no  need to  p u r s u e  t h e s e  d e f i c i e n c i e s  
f u r t h e r .  

II"> * . .,- . . 
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The protest is dismissed. 

a LJ- L 
Harry Van Cleve 
Acting General Counsel 
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