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Protest t h a t  a b i d  bond n o t  s i g n e d  by t h e  
corporate s u r e t y ' s  r e p r e s e n t a t i v e  s h o u l d  
n o t  have  been rejected by t h e  c o n t r a c t i n g  
o f f i c e r  is  summarily d e n i e d  where t h e r e  is  a 
c o n f l i c t  among lega l  a u t h o r i t i e s  r e g a r d i n g  
t h e  e f f e c t  o f  t h e  lack o f  such  a s i g n a t u r e  
on t h e  v a l i d i t y  o f  a bond so  t h a t  t h e  agency  
c o u l d  r e a s o n a b l y  conc lude  t h a t  t h e  bond may 
n o t  be e n f o r c e a b l e .  

T r u e s d a l e  C o n s t r u c t i o n  C o . ,  I nc .  p r o t e s t s  t h e  rejec- 
t i o n  of its b i d  under  i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  N62-467- 
82-B-4267 i s s u e d  by t h e  Department  o f  t h e  Navy for  repairs 
to  b u i l d i n g s  a t  t h e  Mar ine  Corps  A i r  S t a t i o n ,  B e a u f o r t ,  
Sou th  C a r o l i n a .  The agency  found Truesdale 's  b i d  bond 
m a t e r i a l l y  d e f e c t i v e ,  and t h u s  rejected its b id  as nonre- 
s p o n s i v e ,  because t h e  r e p r e s e n t a t i v e  o f  t h e  corporate 
s u r e t y  f a i l e d  t o  s i g n  t h e  bond. W e  summarily deny t h e  
p r o t e s t  . 

The sect ion o f  T r u e s d a l e ' s  b id  bond r e s e r v e d  f o r  
e x e c u t i o n  by t h e  corporate s u r e t y  appeared as fo l lows :  
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Lumbermens' corporate seal was a f f i x e d  t o  t h e  bond 
i n  t h e  space on t h e  bond form r e s e r v e d  for  t h e  c o r p o r a t e  
s u r e t y ' s  seal .  
L inda  R. C o u n c i l l ,  among o t h e r s ,  as  Lumbermens' a g e n t  t o  
"make, e x e c u t e ,  seal ,  d e l i v e r  . . . any and a l l  bonds 
and u n d e r t a k i n g s "  was attacbed t o  t h e  bond. The a t t o r n e y -  
i n - f a c t  f a i l e d  t o  s i g n  t h e  bond. 

I n  a d d i t i o n ,  a power of a t t o r n e y  a p p o i n t i n g  

T r u e s d a l e  a r g u e s  t h a t  t h e r e  w a s  no r e a s o n  to  re ject  
its bid.  T r u e s d a l e  p o i n t s  o u t  t h a t  it had p r o p e r l y  s igned  
b o t h  t h e  b id  and t h e  bond, t h e  bond was i s s u e d  i n  t h e  
proper amount,  and t h e  bond w a s  i m p r i n t e d  w i t h  Lumbermens' 
corporate seal. F u r t h e r ,  T r u e s d a l e  s ta tes ,  a f t e r  b id  
o p e n i n g  t h e  a t t o r n e y - i n - f a c t  o f f e r e d  to  go t o  t h e  agency 
and s i g n  t h e  bond. F i n a l l y ,  T ruesda le  c o n t e n d s  t h a t  t h e  
o n l y  pu rpose  o f  r e q u i r i n g  t h e  submiss ion  o f  b i d  bonds is 
t o  i n s u r e  t h e  i s s u a n c e  o f  per formance  and payment bonds,  
and p o i n t s  o u t  t h a t  Lumbermens h a s  a d v i s e d  t h e  agency  t h a t  
it w i l l  i s s u e  these bonds when T r u e s d a l e  r e c e i v e s  t h e  
award . 

I t  is well-settled t h a t  a b i d  bond is  a material p a r t  
o f  t h e  b id .  38 Comp. Gen. 532, 536 (1959); Baucom J a n i -  

356.  To view t h e  b i d  bond r e q u i r e m e n t  otherwise, so as 
t o  permit w a i v e r  of a b i d  bond r e q u i r e m e n t  o r  o f  a f a i l -  
u r e  to  f u r n i s h  a proper b id  bond, would make i t  possible 
f o r  a b idder  t o  decide a f t e r  open ing  whether  or n o t  t o  
have i t s  b id  re jected,  cause undue d e l a y  i n  e f f e c t i n g  
p rocuremen t s ,  and create,  th rough  t h e  s u b j e c t i v e  de te rmi-  
n a t i o n s  by d i f f e r e n t  c o n t r a c t i n g  o f f i c e r s  o f  w h e t h e r  
w a i v e r  is appropriate, i n c o n s i s t e n c i e s  i n  t h e  t r e a t m e n t  

t o r i a l  S e r v i c e ,  I n c . ,  B-206353, Apr i l  19, 1982, 82 -1 CPD 

- -  - 
o f  bidders .  See Edw. Kochar ian  b Company, 1nc . - - reques t  
f o r  m o d i f i c a t l o n ,  58 Comp. Gen. 516, 518 (19791, 79-1 CPD 
326. Thus, where a b i d d e r  s u p p l i e s  a d e f e c t i v e  bond, 

- 
t h e  b i d  i t s e l f  is  rende red  d e f e c t i v e  and m u s t  be rejected 
as nonrespons ive .  
March 24, 1983, 83-1 CPD 303, r e v e r s e d  f o r  o t h e r  r e a s o n s ,  

A t l a s  C o n t r a c t o r s ,  I n c . ,  B-209446, 

Hancon Associates--Request f o r  R e c o n s i d e r a t i o n ,  B-209446.2, 
A p r i l  29, 1983, 83-1 CPD 460 . T h e  d e t e r m i n a t i v e  q u e s t i o n  
is whe the r  t h e  b i d d i n g  documents e s t a b l i s h  t h a t  t h e  bond 
c o u l d  be e n f o r c e d  i f  t h e  b i d d e r  d i d  n o t  execute t h e  con- 
t rac t .  A.D. Roe Company, I n c . ,  54 Comp. Gen. 271 (1974), 
74-2 CPD 194. 
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There  is no  c o n s e n s u s  among legal a u t h o r i t i e s  r ega rd -  
i n g  t h e  e f f e c t  o f  a s u r e t y ' s  f a i l u r e  t o  s i g n  a bond. For 
example,  t h e r e  is some a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  
a bond sealed and d e l i v e r e d  t o  t h e  obligee is s u f f i c i e n t  
w i t h o u t  t h e  s i g n a t u r e  of t h e  o b l i g o r .  See 11 C.J.S.  Bonds 
S 1 6  (1938); B-177407, Februa ry  26, 1 9 7 r  On t h e  o t h e r  
hand, some a u t h o r i t i e s ,  a p p a r e n t l y  r e l y i n g  on g e n e r a l  
p r i n c i p l e s  o f  c o n t r a c t  and s u r e t y s h i p  l a w  to  t h e  e f f e c t  
t h a t  a p a r t y  may n o t  be h e l d  l i ab le  on a n  i n s t r u m e n t  it 
h a s  n o t  s i g n e d ,  take t h e  view t h a t  t h e  s i g n a t u r e  o f  t h e  
s u r e t y ' s  r e p r e s e n t a t i v e  is a n e c e s s a r y  p r e r e q u i s i t e  to  a n  
e n f o r c e a b l e  bond. 74 Am. J u r .  2d, S u r e t y s h i e  S 17  (1974) ;  -- see also S t e a r n s ,  The Law of  S u r e t y s h i p  5 3.5 ( 5 t h  ed. 
1951)  . 

I n  l i g h t  of t h i s  c o n f l i c t i n g  l e g a l  a u t h o r i t y ,  w e  
c a n n o t  c o n c l u d e  w i t h  c e r t a i n t y  whether  t h e  s u r e t y  h e r e  
would be able t o  disclaim l i a b i l i t y  on t h e  bond because  
of t h e  a b s e n c e  o f  t h e  s i g n a t u r e  of  i ts a t t o r n e y - i n - f a c t .  . 

Thus, w e  b e l i e v e  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  acted reason-  
a b l y  i n  c o n c l u d i n g  t h a t  t h e  bond was d e f e c t i v e  and t h e r e -  
f o r e  r e j e c t i n g  t h e  b i d .  

I t  is i r r e l e v a n t  t h a t  T r u e s d a l e  p r o p e r l y  s i g n e d  t h e  
b i d  and bond forms as p r i n c i p a l  and t h a t  t h e  p e n a l  sum of 
t h e  bond w a s  i n  t h e  p r o p e r  amount. The l a c k  o f  t h e  s igna -  
t u r e  of t h e  s u r e t y ' s  r e p r e s e n t a t i v e  was a l o n e  s u f f i c i e n t  
to  raise serious q u e s t i o n s  r e g a r d i n g  t h e  b o n d ' s  v a l i d i t y  
and c o n s e q u e n t l y ,  a s  i n d i c a t e d  above,  p r o v i d e d  a s u f f i c i e n t  
basis f o r  t h e  c o n t r a c t i n g  o f f i c e r  t o  f i n d  t h e  b i d  nonre- 
s p o n s i v e .  Moreover,  s i n c e  a nonrespons ive  b i d  c a n n o t  be 
made r e s p o n s i v e  by a c t i o n s  t a k e n  a f t e r  b id  open ing ,  Baucom 
J a n i t o r i a l  S e r v i c e s ,  I n c . ,  s u p r a ,  t h e  a t t o r n e y ' s  o f f e r  t o  
s i g n  t h e  bond, and t h e  s u r e t y ' s  o f f e r  t o  p r o v i d e  payment 
and per formance  bonds,  coming a s  t h e y  d i d  a f t e r  b i d  open- 
i n g ,  c a n n o t  c u r e  t h e  d e f e c t  i n  t h e  bond. 

The protest  is summarily den ied .  

' of t h e  Uni ted  States  
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