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Where a p r o t e s t e r  f a i l e d  t o  d e l i v e r  to  t h e  
c o n t r a c t i n g  o f f i c e r  w i t h i n  5 working d a y s  
a f t e r  b i d  open ing  a p r o t e s t  bo th  a l l e g i n g  
t h a t  a n o t h e r  b i d d e r  was n o t  a small b u s i n e s s  
and c o n t a i n i n g  t h e  detai led b a s i s  f o r  such  
a l l e g a t i o n ,  and where  a l so  i n f o r m a t i o n  which 
wou ld  have r e a s o n a b l y  impeached t h e  s e l f -  
c e r t i f i c a t i o n  o f  t h e  o t h e r  b i d d e r  is n e i t h e r  
b r o u g h t  t o  t h e  a t t e n t i o n  o f  t h e  c o n t r a c t i n g  
o f f i c e r  n o r  r e a d i l y  a v a i l a b l e  such  t h a t  i ts 
e x i s t e n c e  and  s i g n i f i c a n c e  s h o u l d  have been 
d i s c o v e r e d  by t h e  c o n t r a c t i n g  o f f i c e r ,  then  
t h e  l a t t e r  d i d  n o t  abuse h i s  d i s c r e t i o n  by 
a c c e p t i n g  t h e  b i d d e r ' s  s e l f - c e r t i f i c a t i o n  a t  
f a c e  v a l u e .  

The Repub l i c  A s p h a l t  Paving Company p r o t e s t s  t h e  
V e t e r a n s  A d m i n i s t r a t i o n ' s  (VA)  f a i l u r e  t o  refer R e p u b l i c ' s  
p ro tes t  o f  t h e  s i z e  s t a t u s  o f  Gray C o n s t r u c t i o n ,  I n c . ,  t o  
t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  a n d  t h e  s u b s e q u e n t  
award o f  a c o n t r a c t  t o  Gray under  i n v i t a t i o n  f o r  b i d s  ( I F B )  
N o .  552-78-83, a small  b u s i n e s s  set-aside f o r  s t r e e t  
r e p a i r s  a t  t h e  VA Medical C e n t e r ,  Dayton, Ohio .  The con- 
t r a c t i n g  o f f i c e r  claims he  i n i t i a l l y  unders tood  Republic t o  
be pro tes t ing  o n l y  t h e  r e s p o n s i b i l i t y ,  and n o t  t h e  s i z e  
s t a t u s ,  o f  Gray. W e  deny t h e  p r o t e s t .  

When b i d s  were opened o n  J u n e  22 ,  1983,  o n l y  Gray and 
R e p u b l i c  had s u b m i t t e d  b i d s ,  and G r a y ' s  b i d  appeared  l o w .  
Both Gray and R e p u b l i c  c e r t i f i e d  t h a t  t h e y  were small b u s i -  
n e s s  c o n c e r n s  w h i c h  were n e i t h e r  owned n o r  c o n t r o l l e d  by a 
p a r e n t  company. However, Repub l i c  a l l e g e s  t h a t  it informed 
t h e  c o n t r a c t i n g  o f f i c e r  by t e l e p h o n e  on June  22 t h a t  it had 
r e a s o n  t o  b e l i e v e  t h a t  Gray was n o t  a small b u s i n e s s  con- 
c e r n .  The c o n t r a c t i n g  o f f i c e r  admi t s  t h a t  a c o n t r a c t  
s p e c i a l i s t  a t  t h e  Medical C e n t e r  r e c e i v e d  a t e l e p h o n e  c a l l  
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from R e p u b l i c ,  b u t  d e n i e s  t h a t  R e p u b l i c  q u e s t i o n e d  t h e  
s i z e  s t a t u s  o f  Gray d u r i n g  t h a t  c o n v e r s a t i o n .  I n s t e a d ,  he 
claims t h a t  R e p u b l i c  mere ly  " t a l k e d  a b o u t  f o l l o w i n g  a car 
from o u r  parking l o t  and hav ing  t h e  l i c e n s e  plate  traced . . . and Gray C o n s t r u c t i o n  b e i n g  q u a l i f i e d  t o  perform t h i s  
work. " 

B o t h  Republic and t h e  c o n t r a c t i n g  o f f i c e r  agree t h a t  
R e p u b l i c  w a s  r e q u e s t e d  to  submi t  i t s  complaint i n  w r i t i n g .  
The c o n t r a c t i n g - o f f i c e r  s ta tes  t h a t  t h e  r e a s o n  t h e  VA 
r e q u e s t e d  a l e t t e r  was t h a t  from t h e  c o n t e n t s  of t h e  tele- 
phone c o n v e r s a t i o n  it "had no idea what [Repub l i c ]  wanted." 
Accord ing ly ,  R e p u b l i c ,  i n  a J u n e  22 l e t t e r ,  wrote t h e  con- 
t r a c t i n g  o f f i c e r  t h a t :  

- 

" R e l a t i v e  t o  t h e  open ing  o f  b i d s  on t h i s  
da te  a t  your  f a c i l i t y  for Street  Repairs, 
Ref:  I F B  552-78-83, 552-83-1010, i n  which 
o u r  company was a p p a r e n t l y  t h e  second lowest, 
I w i s h  t o  r e q u e s t  t h a t  t h e  q u a l i f i c a t i o n s  of 
t h e  Gray C o n s t r u c t i o n  Company o f  C i n c i n n a t i ,  
Ohio,  t h e  other b idde r ,  be cleared w i t h  t h e  
Smal l  B u s i n e s s  A d m i n i s t r a t i o n .  

"The above r e q u e s t  is b e i n g  made because 
t h e  r e p r e s e n t a t i v e  p r e s e n t  a t  t h e  b i d  opening  
f o r  t h e  Gray C o n s t r u c t i o n  Company w a s  d r i v i n g  
a new Dodge car w i t h  l i c e n s e  p la tes  #MUS 738, 
s a i d  car b e i n g  r e g i s t e r e d  w i t h  t h e  Ohio 
Department o f  Motor Vehicles  as be ing  owned 
by t h e  V a l l e y  A s p h a l t  C o r p o r a t i o n  o f  
C i n c i n n a t i ,  Ohio. 

''1 would a p p r e c i a t e  your  f o l l o w i n g  th rough  
on t h i s  matter. Thank you." 

The c o n t r a c t i n g  o f f i c e r  i n d i c a t e s  t h a t  he  viewed 
R e p u b l i c ' s  request t h a t  G r a y ' s  " q u a l i f i c a t i o n s "  be 
" c l e a r e d "  w i t h  t h e  SBA o n l y  as  q u e s t i o n i n g  G r a y ' s  r e s p o n s i -  
b i l i t y ,  or a b i l i t y  t o  r e n d e r  s a t i s f a c t o r y  per formance ,  and 
n o t  i t s  s i z e  s ta tus .  F ind ing  Gray r e s p o n s i b l e  a f t e r  check-  
i n g  r e f e r e n c e s  a t  t w o  o t h e r  government  a g e n c i e s  f o r  which 
Gray had s a t i s f a c t o r i l y  performed contracts,  t h e  c o n t r a c t -  
i n g  o f f i c e r  d i d  n o t  r e f e r  t h e  matter t o  t h e  SBA f o r  a C e r -  
t i f i c a t e  o f  Competency a s  h e  would  have been required to  do 
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under 15 U . S . C .  S 637(b)(7) (1982) had he found Gray 
nonresponsible; nor did he inform Republic of his 
determination. 

The VA then proceeded to make award to Gray as the 
low, responsible-bidder on June 28. Republic, having 
received no response from the contracting officer to its 
protest to the agency, subsequently filed this protest with 
our Office. Although the VA apparently then learned that 
Republic was in fact protesting Gray's self-certification 
as a small business and that the SBA had found in the 
context of a different procurement that Gray was not a 
small business, it refused to terminate the contract with 
Gray because by then more than 45 percent of the contract 
had been performed . 

If a bidder challenges the small business status of 
another bidder on a particular procurement by delivering to 
the contracting officer within 5 working days after bid 
opening a protest which alleges that the other bidder is 
not a small business concern and which contains the basis 
for the protest, including specific detailed evidence in 
support of the claim, then the contracting officer must 
forward such a protest to the SBA and, except in unusual 
circustances, temporarily suspend procurement activity. - See Federal Procurement Regulations (FPR) $5 1-1.703-2(a), 
(b) and (e) (1964 ed., amendment 192). A contracting 
officer, in the absence of such a protest, generally has 
authority to accept at face value a certification by a firm 
that it is a small business. Nevertheless, if information 
is brought to the attention of the contracting officer, or 
if information whose existence and significance should 
reasonably be discovered by the contracting officer is 
readily available to him, see Foam-Flex Inc., 62 Comp. 
Gen. 300 (1983), 83-1 CPD 383, and such information 
reasonably impeaches the self-certification, then the 
contracting officer must independently file a direct size 
status protest with the SBA. See Foam-Flex Inc., supra; 
Putnam Mills Corporation, 61 Comp. Gen. 667 (1982), 82-2 
CPD 301; FPR 5 1-1.703-1(~)(4). The VA's contracting 
officer states that he would have done so in this case had 
he understood Republic to have been protesting Gray's size 
status. 

- 
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We do not doubt that Republic intended to protest 
Gray's size status in the June 22 telephone conversation 
and letter to the contracting officer. On June 23, 
Republic wrote its Congressman that it had requested the VA 
to verify with the SBA the "credentials of The Gray Con- 
struction Company . . . as a small business company." 
However, the information which Republic has shown that it 
brought to the attention of the contracting officer did not 
constitute a protest of Gray's size status, as such a "pro- 
test" is defined by the FPR. Nor did such information plus 
that which was reasonably available to the contracting 
officer and the existence and significance of which should 
have been apparent to him reasonably impeach Gray's self- 
certification and thus render the contracting officer's 
failure to independently file a protest with the SBA an 
abuse of discretion. - See Putnam Mills Corporation, supra. 
Although the contents of Republic's June 23 letter to its 
Congressman tends to support the reasonableness of its 
assertion that it specifically informed the contracting 
officer during the June 22 telephone conversation that it 
was protesting Gray's self-certification as a small busi- 
ness, the lack of such a specific charge in Republic's 
June 22 letter to the contracting officer tends to support 
the reasonableness of the latter's denial that Republic 
made any such specific allegation during the telephone 
conversation. Given the differing factual contentions, 
both of which are reasonable and supported by credible 
evidence, and given the burden a protester must bear of 
affirmatively proving its case, we must accept the agency's 
version of the telephone conversation as providing the 
contracting officer no more relevant information about the 
nature of Republic's complaint than that provided in the 
June 22 letter. See Alchemy, Inc., B-207954, January 10, 
1983, 83-1 CPD 1 8 7  

A s  for the June 22 letter, Republic neither specifi- 
cally alleged that Gray was not a small business nor 
referred to Gray's size. At no place in the letter did 
Republic allege that Valley Asphalt was a large business, 
that Valley Asphalt controlled Gray in violation of Gray's 
certification that Gray was not controlled directly or 
indirectly by a parent company or, in any case, that any 
combination of Valley Asphalt and Gray constituted a large 
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b u s i n e s s .  Thus,  even  i f  t h e  a l l e g a t i o n  t h a t  t h e  r e p r e s e n t a -  
t i v e  o f  Gray a t  t h e  b i d  opening  d r o v e  a n  automobile regis- 
tered t o  V a l l e y  A s p h a l t  shou ld  have p u t  t h e  c o n t r a c t i n g  
o f f i c e r  on n o t i c e  of a p o s s i b l e  c o n n e c t i o n  between t h e  two 
companies ,  t h e r e  is no  i n d i c a t i o n  t h a t  he  shou ld  also have 
r e a l i z e d  t h a t  such  a c o n n e c t i o n  c a l l e d  i n t o  q u e s t i o n  G r a y ' s  
c e r t i f i c a t i o n  a s  a small b u s i n e s s .  A s  f o r  R e p u b l i c ' s  
r e f e r e n c e  t o  G r a y ' s  " q u a l i f i c a t i o n s , "  t h i s  r e a s o n a b l y  cou ld  
have been unde r s tood  t o  r e f e r  t o  G r a y ' s  a b i l i t y  t o  r e n d e r  
s a t i s f a c t o r y  per formance  r a t h e r  t h a n  t o  i t s  s i z e  s t a t u s .  

Under t h e s e  c i r c u m s t a n c e s ,  w e  do n o t  b e l i e v e  t h a t  
Repub l i c  h a s  m e t  i t s  burden o f  showing t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  abused h i s  d i s c r e t i o n .  The p r o t e s t  is den ied .  

2. d- L 
Genera l  

of t h e  Uni ted  States  
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