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3.  

Where owner of t e c h n i c a l  d a t a  a c t i v e l y  
p a r t i c i p a t e d  i n  procurement ,  non-exc lus ive  
l i c e n s e e  is n o t  a n  i n t e r e s t e d  p a r t y  to  
p r o t e s t  a l l e g e d  m i s u s e  of p r o p r i e t a r y  
d a t a .  

GAO d o e s  n o t  r ev iew a f f i r m a t i v e  de te rmina-  
t i o n s  o f  r e s p o n s i b i l i t y  e x c e p t  f o r  r e a s o n s  
n o t  p r e s e n t  he re .  

Whether t h e  awardee w i l l  f u l f i l l  its con- 
t ractual  ob l iga t ions  is a matter f o r  t h e  
c o n t r a c t i n g  agency  i n  t h e  a d m i n i s t r a t i o n  o f  
t h e  c o n t r a c t  and d o e s  n o t  a f f e c t  t h e  v a l i d -  
i t y  o f  t h e  award, 

S e r v i c e  & S a l e s ,  I n c ,  ( S S I ) ,  a l i c e n s e e  o f  Garrett 
C o r p o r a t i o n ,  p r o t e s t s  t h e  award o f  a c o n t r a c t - t o  Semco 
I n s t r u m e n t s ,  Inc .  f o r  s p a r e  p a r t s  i d e n t i f i e d  w i t h  a 
Gar re t t  p a r t  number under  request  f o r  p r o p o s a l s  ( R F P )  N o .  
DLA700-83-R-0781 i s s u e d  by t h e  Defense C o n s t r u c t i o n  Supply 
C e n t e r ,  Defense L o g i s t i c s  Agency ( D L A ) ,  Columbus, Ohio. 
SSI con tends  t h a t  D L A ' s  s o l i c i t a t i o n  improper ly  d i s c l o s e d  
p r o p r i e t a r y  vendor  information--an approved s o u r c e  list-- 
-SSI had c o n f i d e n t i a l l y  s u b m i t t e d  t o  DLA w i t h  a p p r o p r i a t e  
r e s t r i c t i v e  l e g e n d s .  SSI a l so  q u e s t i o n s  whether  Semco h a s  
a f f i r m a t i v e l y  demons t r a t ed  t h a t  i t  is c a p a b l e  of perform- 
ing  t h e  c o n t r a c t  and whether  Semco is l e g a l l y  a u t h o r i z e d  
by Garrett  t o  u s e  p r o p r i e t a r y  t e c h n i c a l  d a t a  a p p l i c a b l e  to  
t h i s  procurement. W e  d i s m i s s  t h e  p r o t e s t .  

SSI s t a t e s  t h a t  it " s t a n d s  i n  t h e  s h o e s  of  Garrett" 
i n  p r o t e s t i n g  t h e  a g e n c y ' s  m i s u s e  o f  t h e  t e c h n i c a l  d a t a .  
While  SSI, upon r e a s o n a b l e  b e l i e f ,  a l so  s ta tes  t h a t  i t  
c u r r e n t l y  is  t h e  o n l y  vendor  a u t h o r i z e d  by Garre t t  to 
s u p p l y  t h e  items i n  q u e s t i o n  t o  t h e  government,  SSI d o e s  
n o t  claim nor d o e s  t h e  r e c o r d  show t h a t  SSI is  a n  exc lu -  
s i v e  licensee. I n  f a c t ,  Gar re t t ,  t h e  owner o f  t h e  
drawing ,  was a n  o f f e r o r  which a c t i v e l y  p a r t i c i p a t e d  i n  
t h i s  procurement ,  
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A p a r t y  must  be. " i n t e r e s t e d "  under  o u r  Bid Protest  
P rocedures ,  4 C . F . R .  P a r t  21 ( 1 9 8 3 ) ,  i n  order to  have i t s  
protest  c o n s i d e r e d  by o u r  O f f i c e .  
p a r t y  is s u f f i c i e n t l y  i n t e r e s t e d  i n v o l v e s  c o n s i d e r a t i o n  o f  
t h e  p a r t y ' s  s t a tus  i n  r e l a t i o n  t o  t h e  procurement  and t h e  
n a t u r e  o f  t h e  issues involved .  Kenneth R. B land ,  Consul t -  - a n t ,  B-184852, October 17 ,  1975,  75-2 CPD 242. W e  d i s -  
c u s s e d  t h i s  interested p a r t y  p r i n c i p l e  i n  American Satel-  
l i t e  C o r p o r a t i o n  ( R e c o n s i d e r a t i o n ) ,  B-189551, A p r i l  1 7 ,  
1978,  78-1 CPD 289, i n  which w e  s ta ted  t h a t  a p a r t y ' s  
r e l a t i o n s h i p  t o  t h e  q u e s t i o n  raised by a p r o t e s t  must be 
d i rec t  and t h a t  where t h e r e  is a n  i n t e r m e d i a t e  p a r t y  o f  
greater i n t e r e s t ,  w e  g e n e r a l l y  have c o n s i d e r e d  a protester 
t o  be too remote from a cause t o  e s t a b l i s h  i n t e r e s t  w i t h i n  
t h e  meaning o f  o u r  B i d  Protest Procedures. 

W e  t h i n k  t h a t  Garret t ,  as owner o f  t h e  drawing and a s  
a p a r t i c i p a n t  i n  t h e  procurement ,  is a n  i n t e r m e d i a t e  p a r t y  
of g r e a t e r  i n t e r e s t  t h a n  t h e  p r o t e s t e r  t o  ra ise  t h e  i s s u e  
conce rn ing  any a l leged government m i s u s e  o f  its p r o p r i e -  
t a r y  data. 
i n t e r e s t  i n  t h e  t e c h n i c a l  data  t h a n  a mere l i c e n s e e .  

e s t s  i n  p r o p r i e t a r y  da ta  w i l l  be a d e q u a t e l y  p r o t e c t e d  i f  
o u r  b id  p r o t e s t  forum is restr ic ted t o  o w n e r / o f f e r o r s  i n  
i n d i v i d u a l  procurements .  
SSI is an  i n t e r e s t e d  p a r t y  c o n c e r n i n g  t h i s  i s s u e  and its 
protest  w i l l  n o t  be c o n s i d e r e d .  

SSI also a r g u e s  t h a t  Semco is n o t  a r e s p o n s i b l e  
o f f e r o r - - i n  other words, t h a t  Semco h a s  n o t  a f f i r m a t i v e l y  
demonstrated t h a t  i t  is a q u a l i f i e d  and capable source f o r  
d e l i v e r i n g  conforming p r o d u c t s .  However, DLA h a s  con- 
c l u d e d  t h a t  Semco is a r e s p o n s i b l e  o f f e r o r  and h a s  awarded 
t h e  c o n t r a c t  t o  t h e  f i r m .  

Determining whether  a 

The owner o b v i o u s l y  h a s  a greater economic 

. Accordingly ,  w e  t h i n k  t h a t  r e c o g n i z a b l e  e s t a b l i s h e d  i n t e r -  

T h e r e f o r e ,  w e  do n o t  t h i n k  t h a t  

Our O f f i c e  does n o t  r ev iew a f f i r m a t i v e  d e t e r m i n a t i o n s  
of r e s p o n s i b i l i t y  a b s e n t  a showing o f  p o s s i b l e  f r a u d  or  bad 
f a i t h  on t h e  p a r t  o f  t h e  p r o c u r i n g  o f f i c i a l s  or where t h e  
s o l i c i t a t i o n  c o n t a i n s  d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  
which a l l e g e d l y  have n o t  been a p p l i e d .  Tamar P r o d u c t i o n s ,  - I n c . ,  B-201622, A p r i l  27, 1981,  81-1 CPD 325. 
e x c e p t i o n  is a p p l i c a b l e  here,  w e  have no bas i s  t o  q u e s t i o n  
D L A ' s  d e t e r m i n a t i o n  t h a t  Semco is a responsible offeror.  
I n s o f a r  as SSI is a r g u i n g  t h a t  Semco w i l l  n o t  f u l f i l l  i t s  
c o n t r a c t u a l  o b l i g a t i o n s ,  w e  n o t e  t h a t  t h i s  is  a matter f o r  

S i n c e  n e i t h e r  
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the contracting agency in the administration ofithe con- 
tract and does not affect the validity of the award. 
Impact Instrumentation, Inc., B-198704, July 28, 1980, 
80-2 CPD 75. 

Finally, SSI also questions whether DLA committed an 
irregularity in purchasing the parts from Semco under 
the designation P / N  MIS-6000-1C rather than P / N  MIS-6000. 
The solicitation initially identified the part as Semco 
P / N  MIS-6000-213-982-1400. After again reviewing the 
technical data, however, the agency's technical personnel 
contacted Semco to confirm its correct part number for the 
item. Semco informed the agency that P / N  MIS-6000-1C was 
the correct designation and this part number was sqbse- 
quently used by the agency in procuring the item. It 
thus appears that DLA merely corrected a clerical error 
in the designation of the Semco part number. 
see how the purchase of the item under the correct part 
number would constitute an impropriety, and the protester 
has offered no evidence to indicate that it might have 
been. We therefore see no need to further consider the 
issue. 

We fail to 

We dismiss the protest. 

Harry R. Van Cleve 
Acting General Counsel 
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