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DECISION 
THE COMPTROLLER QENERAL 
O F  T H E  U N I T E D  8 T A T E S  l b s x  
W A S H I N G T O N ,  D. c .  2 0 5 4 8  

FILE: B-210732 DATE: October 12, 1983 

MArrER OF: Star-Line Enterprises, Inc. 

DIGEST: 

1. 

2.  

1 .  

3 .  

of 

Where shipping information (vehicle dimen- 
sions) included in bid indicates that 
vehicle offered did not meet specification 
requirements, bid was properly rejected as 
nonresponsive. 

Information in the shipping data clause of a 
bid which indicates that vehicle offered 
does not conform with dimensions in the - 
specification constitutes a material devia- 
tion and renders bid nonresponsive, because 
even though-it may not affect bid price or 
shipping cost, it does affect the quality of 
the product offered. 

- II 

_. 

Where protester initially files timely 
protest and later supplements it with new 
and independent grounds of protest, the 
later grounds of protest must independently 
satisfy timeliness requirements. Such 
grounds are untimely when they are based on 
information available from face of the 
awardee's bid and are filed considerably 
later than 10 days after bid opening. 

Star-Line Enterprises, Inc. protests the rejection 
its bid as nonresponsive and the subsequent award of a 

contract to another firm under invitation for bids 
(IFB) No. DAAE07-82-B-5745 issued by the U . S .  Army Tank- 
Automotive Command. We deny the protest in part and 
dismiss it in part. 

The solicitation called for ambulances for the Air 
Force on a multiyear basis. Star-Line's low bid was 
rejected as nonresponsive because of information the 
protester provided in the solicitation clause entitled 
"Guaranteed Maximurn Shipping Weights and Dimensions. I' 
Star-Line stated in that clause that its vehicles were 
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91-3/4 i n c h e s  wide  and  281-7/8 i n c h e s  l o n g .  The s o l i c i t a -  
t i o n  s p e c i f i c a t i o n s ,  however ,  p r o v i d e d  t h a t  t h e  v e h i c l e s  
mus t  be no  less t h a n  95  i n c h e s  wide  and  no  l o n g e r  t h a n  274 
i n c h e s .  A f t e r  S t a r - L i n e ' s  b i d  was r e j e c t e d  a s  nonrespon-  
s i v e ,  t h e  c o n t r a c t i n g  a g e n c y  made award t o  t h e  s e c o n d  l o w  
b i d d e r ,  S o u t h e r n  Ambulance B u i l d e r s ,  I n c .  

l e n g t h  and w i d t h  o f  t h e  a m b u l a n c e s  was r e q u e s t e d  o n l y  f o r  
c o m p u t a t i o n  of t r a n s p o r t a t i o n  costs  and was n o t  t o  be  used  
i n  d e t e r m i n i n g  t h e  r e s p o n s i v e n e s s  o f  i t s  b i d .  The pro- 
t e s t e r  f u r t h e r  s ta tes  t h a t  t h e  d i m e n s i o n s  i t  p r o v i d e d  i n  
t h e  c l a u s e  would n o t  ma te r i a l ly  a f f e c t  t r a n s p o r t a t i o n  costs 
o r  i t s  o b l i g a t i o n  t o  comply w i t h  t h e  s p e c i f i c a t i o n s .  
S t a r - L i n e  a l s o  a r g u e s  t h a t  t h e  t r a n s p o r t a t i o n  d a t a  t h a t  it 
s u p p l i e d ,  w h i l e  a t  v a r i a n c e  w i t h  t h e  v e h i c l e  s p e c i f i c a -  
t i o n s ,  c o u l d  be wa ived  b y t h e  c o n t r a c t i n g  o f f i c e r  as  a 
m i n o r  i n f o r m a l i t y .  

S t a r - L i n e  a r g u e s  t h a t  t h e  i n f o r m a t i o n  r e g a r d i n g  t h e  

. The s h i p p i n g  d a t a  c l a u s e  p r o v i d e d  t h a t  e a c h  b i d - w o u l d  
. -  b e - e v a l u a t e d  by a d d i n g  t o  t h e  F.O.B. o- r ig in  price a l l  

t r a n s p o r t a t i o n  cos t s  t o  t h e  d e s t i n a t i o n  s p e c i f i e d .  I t  
f u r t h e r  i n f o r m e d  b i d d e r s  t h a t  i f  t h e  s u p p l i e s  d e l i v e r e d  
e x c e e d e d  t h e  g u a r a n t e e d  maximum s h i p p i n g  w e i g h t  or 
d i m e n s i o n s ,  t h e  c o n t r a c t  price would be  r e d u c e d  by a n  
amount  e q u a l  t o  t h e  d i f f e r e n c e  be tween  t h e  t r a n s p o r t a t i o n  
cos ts  computed f o r  e v a l u a t i o n  p u r p o s e s  b a s e d  o n  t h e  b i d -  
d e r ' s  g u a r a n t e e d  maximum s h i p p i n g  w e i g h t s  or d i m e n s i o n s  and  
t h e  t r a n s p o r t a t i o n  costs  t h a t  s h o u l d  have  been  u s e d  f o r  
e v a l u a t i o n  p u r p o s e s  b a s e d  on  correct s h i p p i n g  d a t a .  

We have  r e c o g n i z e d ,  a s  S t a r - L i n e  a r g u e s ,  t h a t  t h e  
purpose o f  t h i s  t y p e  o f  c l a u s e  is t o  e n a b l e  t h e  gove rnmen t  
t o  a c c u r a t e l y  a s c e r t a i n  i t s  t o t a l  cos t  for  a p r o p o s e d  
c o n t r a c t  and t o  e s t a b l i s h  t h e  b a s i s  f o r  a c o n t r a c t  price 
r e d u c t i o n  i n  t h e  e v e n t  t h e  maximum g u a r a n t e e d  s h i p p i n g  
w e i g h t s  or d i m e n s i o n s  a r e  e x c e e d e d .  F u r t h e r ,  w e  have  
s t a t ed  t h a t  i t  is p r o p e r  f o r  b i d d e r s  t o  u s e  g u a r a n t e e d  
s h i p p i n g  d i m e n s i o n s  which  are  l e s s  t h a n  t h e  a c t u a l  
d i m e n s i o n s  a s  a p e r m i s s i b l e  a l t e r n a t i v e  t o  r e d u c i n g  t h e  
price f o r  t h e  i tem i t s e l f .  C a p i t a l  I n d u s t r i e s ,  I n c . ,  
B-190818, J u l y  7 ,  1978 ,  78-2 CPD 1 7 ;  G e n e r a l  F i r e  E x t i n -  
g u i s h e r  C o r p o r a t i o n ,  B-186954, November 15 ,  1 9 7 6 ,  76-2 CPD 
413. I n  s u c h  cases,  however ,  t he re  w a s  no  e v i d e n c e  t h a t  
t h e  f i g u r e s  i n s e r t e d  by  t h e  b i d d e r s  i n  t h e  s h i p p i n g  d a t a  
c l a u s e s  d e v i a t e d  f rom any  o f  t h e  s o l i c i t a t i o n s '  s p e c i f i -  
c a t i o n  r e q u i r e m e n t s .  -- See a l s o  49 Comp. Gen. 558 ( 1 9 7 0 ) ;  
W. A .  Apple M a n u f a c t u r i n g ,  I n c . ,  B-183791, S e p t e m b e r  23,  
1 9 7 5 ,  75-2 C P D  1 7 0 .  
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To be responsive, a bid as submitted must represent an 
unequivocal offer to perform the exact thing called fcr in 
the solicitation such that acceptance of the bid will bind 
the contractor to perform in accordance with the solicita- 
tion's material terms and conditions. Edward Kocharian & 
Company, Inc., 58 Comp. Gen. 214 (1979), 79-1 CPD 20. 
Here, a vehicle conforming to the length and width require- 
ments of the solicitation could not have the shipping 
dimensions cited in the protester's bid. Although the 
dimensions were requested in connection with' evaluation of 
shipping costs and not specifically to measure a bidder's 
intent to meet the specifications, Star-Line's insertion of 
nonconforming dimensions in the shiping data clause at the 
very best created an ambiguity concerning whether the 
vehicle offered would conform to the specification - 
requirements. - See Particle Data, Inc., B-209419, Febru- 
ary 14, 1983, 83-1 CPD 154. Consequently, we think that' 
the contracting officer properly rejected the protester ' s 
bid as nonresponsive because of the information included in 
the shipping data clause of Star-Line's bid. - See B-163181, 

, February 7, 1968, where we upheld an-agency's rejection of 
a bid as nonresponsive because the shipping data included 
in the bid deviated- from the specification requirements. 

Star-Line argues that even though its shipping data 
indicated dimensions different from the specification 
requirements, any such variation had only a minor effect on 
the vehicle and on the shipping costs and could have been 
waived. We disagree. 

The agency reports that the ambulance body width 
requirement was needed to allow sufficient room inside the 
vehicle to permit medical personnel to work on either side 
of a patient for the performance of emergency procedures 
while allowing sufficient interior space for cabinets and 
cots. Further, the agency indicates that the vehicle 
length requirement was necessary to ensure vehicle 
maneuverability. Star-Line has not disputed the agency's 
position that these dimensions are critical. It merely 
argues that they make no difference in production costs and 
thus had no effect on its bid price. 

Deviations in a bid which affect quality, quantity 
or delivery as well as those which affect price go to 
the substance of the procurement and may not be waived. 
Ven-Tel, Inc., B-203397, July 1, 1981, 81-2 CPD 3 .  Star- 
Line's exceptions to the specified length and width of 
the vehicle clearly go to the quality of the item sought, 
and therefore are material and could not be waived. - See 
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P i o n e e r  I n d u s t r i a l  P r o d u c t s ,  B-209131, March 2 2 ,  1983,  83-1 
CPD 2c6: A c c o r d i n g l y ,  t h e  f a c t  t h a t  i t s  b i d  price and 
s h i p p i n g  cos ts  would n o t  be s i g n i f i c a n t l y  a f f e c t e d  is n o t  
r e l e v a n t .  

would r e s u l t  i n  s i g n i f i c a n t  mone ta ry  s a v i n g s  t o  t h e  
government .  S t a r - L i n e ' s  n o n r e s p o n s i v e  b i d ,  however ,  would 
n o t  p r o v i d e  t h e  government  w i t h  what  it needs .  Moreover ,  
a c c e p t a n c e  of a b i d  which d e v i a t e s  f rom t h e  s p e c i f i c a t i o n s  
would be u n f a i r  t o  t h e  o t h e r  b i d d e r s ,  and w e  have  o f t e n  
s t a t e d  t h a t  t h e  i m p o r t a n c e  o f  m a i n t a i n i n g  t h e  i n t e g r i t y  o f  
t h e  c o m p e t i t i v e  b i d d i n g  s y s t e m  o u t w e i g h s  t h e  a d v a n t a g e  o f  a 
mone ta ry  s a v i n g s  t h a t  would r e s u l t  i f  a mater ia l  d e f i c i e n c y  
is waived  o r  i g n o r e d .  RAD O i l  Company, I n c . ,  B-209047, 

S t a r - L i n e  a l s o  m a i n t a i n s  t h a t  a c c e p t a n c e  o f  i ts  b i d  

October 20,  1982 ,  82-2 CPD -.I 352. b 

I n  i t s  r e s p o n s e  t o  t h e  agency  r epor t ,  S t a r - L i n e  a rgued  
f o r  t h e  f i r s t  t i m e  t h a t  t h e  b i d  o f  S o u t h e r n  Ambulance .. 
B u i l d e r s  w a s - m a t e r i a l l y  d e f e c t i v e  b e c a u s e  it l i s t e d  t w o  
d i f f e r e n t  w e i g h t s  f o r  t h e  same ambulance i n  d i f f e r e n t  
p o r t i o n s  of t h e  s h i p p i n g  d a t a  c l a u s e .  S t a r - L i n e  s t a t e d  
t h a t  s i nce  i t s  pr ice-was  c o n s i d e r a b l y  lower t n a n  t h a t  o f  
t h e  awardee ,  t h e  awards  s h o u l d  n o t  be made f o r  t h e  t w o  
s u b s e q u e n t  program y e a r s  and t h e  o p t i o n s  f o r  i n c r e a s e d  
q u a n t i t i e s  n o t  exercised. 

Our Bid  Protest  P r o c e d u r e s ,  4 C.F.R. S 2 1 . 2 ( b ) ( 2 )  
( 1 9 8 3 ) ,  r e q u i r e  p r o t e s t s  o f  o t h e r  t h a n  s o l i c i t a t i o n  
i n p r o p r i e t i e s  t o  be f i l e d  w i t h i n  1 0  work ing  d a y s  a f t e r  t h e  
b a s i s  o f  p r o t e s t  is  known or s h o u l d  have  been  known, which- 
e v e r  is e a r l i e r .  F u r t h e r ,  where a protester  i n i t i a l l y  
f i l e s  a t i m e l y  p r o t e s t  and l a t e r  s u p p l e m e n t s  i t  w i t h  new 
and i n d e p e n d e n t  g r o u n d s  o f  p r o t e s t ,  t h e  l a t e r - r a i s e d  
a l l e g a t i o n s  m u s t  i n d e p e n d e n t l y  s a t i s f y  t h e s e  t i m e l i n e s s  
r e q u i r e m e n t s .  G u l t o n  I n d u s t r i e s ,  I n c . ,  E n g i n e e r e d  -- 
M a g n e t i c s  D i y i s l o n ,  - - -- B-203635, Jury 20,  1 9 8 2 ,  82-2 CPD 
59.  The record shows t h a t  t h e  p r o c u r i n g  agency  s e n t  
S t a r - L i n e  a n o t i c e  o f  award  t o  S o u t h e r n  on J a n u a r y  28 ,  
1983 ,  c o n c u r r e n t l y  w i t h  t h e  r e j e c t i o n  o f  S t a r - L i n e ' s  b i d .  
Any p r o t e s t  o f  t h e  award t o  S o u t h e r n  s h o u l d  have  been  
f i l e d  w i t h i n  1 0  work ing  d a y s  o f  S t a r - L i n e ' s  r ece ip t  o f  
t h i s  l e t t e r .  S i n c e  t h e  p ro t e s t e r ' s  a l l e g a t i o n s  were f i r s t  
f i l e d  w i t h  o u r  O f f i c e  on A p r i l  5 ,  1983 ,  t h e y  a re  c l e a r l y  
u n t i m e l y .  See Automated B u s i n e s s  S e r v i c e s ,  I n c . ,  B-207380, 
J u n e  30 ,  1982, 82-1 C P D  639. 

7 ----- 

I n  any  e v e n t ,  t h e  s h i p p i n g  w e i g h t s  i n  S o u t h e r n ' s  b i d  
were n o t  ( a s  i n  S t a r - L i n e ' s  b i d )  i n c o n s i s t e n t  w i t h  any  o f  
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t h e  s o l i c i t a t i o n  r e q u i r e m e n t s ,  b e c a u s e  t h e r e  were no  
maximum v e h i c l e  w e i g h t s  s t a t e d  i n  t h e  s o l i c i t a t i o n .  The 
a g e n c y  reports t h a t  i t  simply w i l l  u s e  t h e  h e a v i e r  v e h i c l e  
w e i g h t s  i n  c a l c u l a t i n g  t h e  s h i p p i n g  costs. F i n a l l y ,  
w h e t h e r  t h e  a g e n c y  w i l l  e x e r c i s e  t h e  o p t i o n  for i n c r e a s e d  
q u a n t i t y  a t  p a r a g r a p h  H 1 7  of t h e  s o l i c i t a t i o n  is  a matter 
of c o n t r a c t  a d m i n i s t r a t i o n  o u t s i d e  t h e  a m b i t  of o u r  Bid 
P r o t e s t  P r o c e d u r e s .  T r i  State  S e r v i c e  Company, B-208567, 
J a n u a r y  1 7 ,  1 9 8 3 ,  83-1 CPD 4 4 .  

The pro tes t  is  d e n i e d  i n  p a r t  and d i s m i s s e d  i n  par t .  

of t h e  U n i t e d  S t a t e s  - 
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