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GAO w i l l  consider a protest against a D. C. 
Lottery and Charitable Games Control Board 
procurement, even though appropriated funds 
may not be involved since, as a general 
matter, the D. C. Government acquiesces in 
GAO's review of its procurement actions, and 
has done so here, in order to provide an 
independent non-judicial review forum. 

A protest against an allegedly defective 
solicitation is timely where filed 37 minutes 
before the closing time set for receipt of 
proposals. There is no requirement that such 
protests be filed sufficiently prior to the 
closing time to a l l o w  for a neaninqful 
response before that time passes. 

GAO will not consider bases of protest pend- 
ing before a court of competent jurisdiction 
where the court has not expressed interest in 
receiving a GAO opinion. The fact that the 
protester is not a party to the litigation is 
irrelevant. 

Evaluation factors contained in a solicita- 
tion are not defective where they are de- 
scribed as including but not limited to 
certain specified considerations. An agency 
is not required to identify explicitly every 
aspect of an evaluation factor which it might 
take into account, provided that such aspects 
are reasonably related to the stated factor. 

An agency's failure to issue a formal solici- 
t a t i o n  amendment to inpose a demonstration 
requirement was not prejudicial where the 
protester received actual written notice of 
the reqtiirernent. 
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6. An a g e n c y ' s  s t a t e m e n t  i n  it's r e p o r t  o f  t h e  
s e l e c t i o n  d e c i s i o n  t h a t  i t  b e l i e v e s  o n l y  f o u r  
f i r m s  cou ld  have responded t o  i ts  require- 
men t s  d o e s  n o t  d e m o n s t r a t e  t h a t  i t  made an 
improper  " p r e q u a l i f i c a t i o n "  of  o f f e r o r s  
( e x c l u d i n g  t h e  p r o t e s t e r )  where t h e r e  is no 
e v i d e n c e  t h a t  t h e  agency a t t e m p t e d  t o  d e t e r -  
mine t h e  e l i g i b i l i t y  o f  f i r m s  t o  compete 
p r ior  t o  i s s u i n g  i t s  s o l i c i t a t i o n ,  o r  t h a t  it 
would o n l y  c o n s i d e r  a n  o f f e r  i f  s u b m i t t e d  by 
one o f  t h e  f o u r  f i r m s  mentioned. 

OAO C o r p o r a t i o n  p r o t e s t s  t h e  D i s t r i c t  o f  Columbia L o t -  
t e r y  and C h a r i t a b l e  G a m e s  C o n t r o l  Board ' s  ( t h e  Board)  
award o f  a c o n t r a c t  t o  L o t t e r y  Technology E n t e r p r i s e s  (LTE). 
The procurement  was f o r  a n  o n - l i n e  l o t t e r y  system. W e  d i s -  
m i s s  t h e  p r o t e s t  i n  p a r t  and deny it i n  p a r t .  

The Board f irst  i s s u e d  a so l i c i t a t ion  for t h i s  require- 
ment i n  December o f  1982. A s  t h e  r e s u l t  o f  a l a w  s u i t  
i n s t i t u t e d  by D. C. Data Company, t h a t  s o l i c i t a t i o n  was 
c a n c e l e d .  A new s o l i c i t a t i o n ,  which is t h e  s u b j e c t  o f  t h i s  
protest, was i s s u e d  on May 7 ,  1983. OAO d i d  n o t  submi t  an  
o f f e r  i n  r e s p o n s e  t o  e i t h e r  s o l i c i t a t i o n .  

The p r o t e s t e r  c o n t e n d s  t h a t  t h e  r e q u e s t  f o r  p r o p o s a l s  
( R F P )  d i d  n o t  p r o v i d e  a d e q u a t e  t i m e  t o  p r e p a r e  o f f e r s  and 
t h a t  b o t h  t h e  s p e c i f i c a t i o n s  and e v a l u a t i o n  f a c t o r s  were 
ambiguous and unclear .  OAO asserts t h a t  t h e s e  RFP d e f i c i e n -  
cies made it i m p o s s i b l e  f o r  OAO t o  submi t  a p roposa l .  

P r e l i m i n a r v  M a t t e r s  

LTE a r g u e s  t h a t  w e  shou ld  d i s m i s s  t h e  protest  f o r  l a c k  
o f  j u r i s d i c t i o n  because there a re  no a p p r o p r i a t e d  funds  
i n v o l v e d  i n  t h e  procurement .  The D i s t r i c t  o f  Columbia 
A p p r o p r i a t i o n  A c t  o f  1983,  Pub.  L. N o .  97-378, 96 S t a t .  
1925,  1931 (1982), p r o v i d e s  t h a t  n o  r e v e n u e s  from F e d e r a l  

a c t i v i t i e s  o f  t h e  Board. 
* sources s h a l l  be used t o  s u p p o r t  t h e  o p e r a t i o n s  o r  

As OAO n o t e s ,  t h e  Genera l  Account ing O f f i c e  t r a d i t i o n -  
a l l y  has c o n s i d e r e d  p r o t e s t s  i n v o l v i n g  Dis t r ic t  o f  Columbia 
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(D.C.) procurements. 
Seacorp National Inc., 55 Comp. Gen. 1467 (1976), 76-2 
CPD 270. We have done so with the acquiescence of the D. C .  

See State' Equipment Division of 
- 

Government (as is the case here), in order to provide an 
independent non-judicial forum for the review of its pro- 
curement actions. The degree to which appropriated funds 
are present in any given D. C. procurement is not a pre- 
requisite to our consideration of such protests. 
fore find no merit to LTE's argument. 

We there- 

LTE also contends that OAO lacks standing to protest 
t h a t  it was improperly excluded from the competition, since 
LTE believes the principals of OAO in fact joined with 
another offeror in submitting a response to the RFP. OAO 
responds that LTE'S information is incorrect. In any event, 
we consider OAO an "interested party" qualified to protest 
under section 21.l(a) of our Bid Protest Procedures, 4 
C . F . R .  part 21 (1983). Whether a party is sufficiently 
interested under our Procedures depends on its status in 
relation to the procurement, the nature of the issues 
raised, and whether these circumstances indicate the 

' existence of direct or substantial economic interest on the 
part of the protester. Engine and Equipment Company, Inc., 
B-199480, May 7, 1981, 81-1 CPD 359. Where, as here, a 
protester alleges that solicitation deficiencies made it 
impossible for it to properly prepare and submit an offer, 
we consider its interest sufficiently affected to warrant 
our consideration of its protest. See Fred Anderson, 
B-196025, February 11, 1980, 80-1 CK120. 

LTE further argues that we should consider OAO's 
protest untimely because it was not filed until 37 minutes 
prior to the closing time set for receipt of proposals. 
Although LTE recognizes that section 21.2(b)(l) of our 
Procedures only requires that protests such as this be filed 
before the closing time for receipt of proposals, it alleges 
that the. timing here precluded a neaningful response to 
OAO's concerns before the filing deadline passed. In 
addition, LTE asserts that OAO's grounds of protest were not 
specific enough to be given meaningful consideration. 

We find no merit to L T E k  position. As LTE itself 
recognizes, OAO's protest was technically timely under car 
Procedures. There simply is no requirement that a protest 
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be f i l e d  s u f f i c i e n t l y  pr ior  t o  t h e  c l o s i n g  time to  allow for 
"a mean ingfu l  r e s p o n s e "  b e f o r e  t h a t  t i m e  passes. 

F u r t h e r ,  O A O ' s  protest  c l e a r l y  s t a t e d  t h a t  i ts  reasons 
for  p r o t e s t i n g  were t h a t  t h e  p e r i o d  p r o v i d e d  f o r  proposal 
p r e p a r a t i o n  was too s h o r t ,  and t h a t  t h e  e v a l u a t i o n  c r i te r ia  
and s p e c i f i c a t i o n s  were d e f e c t i v e .  Whi le  t h e  a l l e g e d  e v a l u -  
a t i o n  f a c t o r  and s p e c i f i c a t i o n  d e f i c i e n c i e s  were n o t  de- 
t a i l e d ,  t h e  i n i t i a l  p ro tes t  submiss ion  was s u f f i c i e n t ,  unde r  
o u r  P r o c e d u r e s ,  to i n i t i a t e  t h e  p ro tes t  process. The 
s p e c i f i c  d e f i c i e n c e s  were l a t e r  i d e n t i f i e d  i n  a s u p p l e m e n t a l  
OAO s u b m i s s i o n ,  and w e  r o u t i n e l y  c o n s i d e r  such  l a t e r - f i l e d  
materials when t h e y  p r o v i d e  t h e  r a t i o n a l e  f o r  a protest  - -  
b a s i s  c l e a r l y  s t a t e d  i n  a n  i n i t i a l  p r o t e s t .  
C o r p o r a t i o n ,  6 1  Comp. Gen. 42 ( 1 9 8 1 ) ,  81-2 CPD 334. 

- See-Memorex 

LTE p o i n t s  o u t  t h a t  t h e  i s s u e  of whe the r  t h e  RFP pro- 
v i d e d  a d e q u a t e  time f o r  t h e  p r e p a r a t i o n  o f  proposals is 
pend ing  b e f o r e  t h e  S u p e r i o r  Cour t  o f  t h e  D i s t r i c t  o f  Colum- 
bia  i n  a s u i t  f o r  p r e l i m i n a r y  and permanent  i n j u n c t i v e  
r e l i e f  b r o u g h t  by a n o t h e r  vendor .  ( C o n t r o l  Data Corp. V. 

A c t i o n  N o .  6064-83.) The c o u r t  h a s  n o t  e x p r e s s e d  i n t e r e s t  
, D. C. Lot tery and C h a r i t a b l e  Games C o n t r o l  Board, C i v i l  

i n  a GAO d e c i s i o n  and ,  as  LTE n o t e s ,  it is o u r  p o l i c y  n o t  to  
d e c i d e  a p r o t e s t  where t h e  material  i s s u e s  are b e f o r e  a 
court  o f  competent  j u r i s d i c t i o n  u n l e s s  t h e  c o u r t  r e q u e s t s ,  
expects or  o t h e r w i s e  e x p r e s s e s  a n  i n t e r e s t  i n  o u r  d e c i s i o n .  
4 C.F.R. S 21.10. T h i s  p o l i c y  app l i e s  whe the r  o r  n o t  t h e  
p r o t e s t i n g  p a r t y  is i n v o l v e d  i n  t h e  pend ing  l i t i g a t i o n .  
Roarda ,  1nc.--Request for R e c o n s i d e r a t i o n ,  B-204524.4, 

. F e b r u a r y  1, 1982,  82-1 CPD 73. 

OAO a r g u e s  t h a t  w e  s h o u l d  n o t  r e l i n q u i s h  o u r  j u r i s d i c -  
t i o n  because  OAO is i n  a d i f f e r e n t  p o s i t i o n  t h a n  t h e  p la in-  
t i f f ,  C o n t r o l  Data  C o r p o r a t i o n  ( C D C ) .  T h i s  argument  appears 
to  be based  on  t h e  f a c t  t h a t  CDC, a s  p a r t  o f  a j o i n t  ven- 
t u r e ,  s u b m i t t e d  a n  o f f e r  i n  r e s p o n s e  t o  t h e  f i r s t  sol ic i ta-  
t i o n .  OAO b e l i e v e s  t h a t  t h e  l e n g t h  of t i m e  a l l owed  f o r  
s u b m i s s i o n  o f  p r o p o s a l s  is  more c r u c i a l  t o  a vendor ,  l i k e  

' i t s e l f ,  which d i d  n o t  r e spond  t o  t h e  f i r s t  s o l i c i t a t i o n .  

Whi le  OAO's b e l i e f  may w e l l  be correct,  t h e  f a c t  re- 
mains  that t h e  v e r y  i s s u e  t h e  p r o t e s t e r  raises h e r e  is now 
p e n d i n g  b e f o r e  a c o u r t  o f  competent  j u r i s d i c t i o n .  Con- 
s e q u e n t l y ,  f o r  o u r  p r o c e d u r a l  p u r p o s e s  w e  c o n s i d e r  it ir- 
r e l e v a n t  t h a t  OAO and CDC may n o t  be s i m i l a r l y  s i t u a t e d ,  and 

. 
- 4 -  



B-211246.2 

we dismiss OAO's protest insofar as it pertains to matters 
before the court. - See Roarda, 1nc.-Request for Reconsidera- - tion, supra. We will, however, consider those issues that 
are not before the court. 7 See A & J Produce,Inc; D is D 
Poultry, B-203201.2; B-203201.3, January 25, 1982, 82-1 
CPD 52. 

Merits 

OAO contends that the RFP evaluation factors were 
defective because each of the major factors, while set out 
in detail, was described as "including but not limited to" 
certain enumerated subcriteria and considerations. OAO 
asserts that as a result, the evaluation factors were too 
vague , 

Although agencies are required to identify the major 
evaluation factors applicable to a procurement, they need 
not explicitly identify the various aspects of each which 
might be taken into account, provided that such aspects are 
reasonably related to or encompassed by the stated crite- 
rion. Beil & Howell Corporation, B-196165, J u l y  20, 1981, 
81-2 CPD 49. Thus, the Board was not required to list every 
single aspect of a-proposal that it would evaluate under 
each criterion, (Of course, the Board could not rely on the 
"including but not limited to" language to consider matters 
not reasonably related to the specified criteria.) We 
therefore find nothing improper in the RFP's statement of 
the evaluation criteria, and we deny this aspect of OAO's 
protest. 

In a similar vein, OAO objects to the Board's approach 
to defininq certain terms used in the RFP by stating, in the 
solicitation's "Glossary," that the terms include, but are 
not limited to, specified components or capabilities. For 
example, the RFP defines "central system" as, 

"the contractor's computer center, equip- 
ment, and personnel required to operate the 
on-line lottery game. This includes but is 
not limited to, the data processing rooms and 
all standard equipment, computers and peri- 
pl-ierals . . ., air conditioners, security 
systems . . ., supplies and administrative 
and operating personnel." 

. 
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The o t h e r  terms i n  i s s u e  are " c e n t r a l  f a c i l i t y / f a c i l i t i e s , "  
"complete c e n t r a l  sys t em,"  and "new equipment." 

We do n o t  c o n s i d e r  t h i s  approach  t o  d e f i n i n g  terms used 
i n  t h e  RFP object ionable .  W e  view i t ,  rather ,  a s  r e c o g n i -  
t i o n  t h a t  w h i l e  i t  w o u l d  be h e l p f u l  t o  d e f i n e  e a c h  term w i t h  
which t h e  c o n t r a c t i n g  pa r t i e s  w i l l  d e a l  d u r i n g  t h e  adminis -  
t r a t i o n  o f  t h e  procurement ,  it s imply  is  imposs ib l e  t o  
d e l i n e a t e  e v e r y  c o n c e i v a b l e  element o f  each term. We do n o t  
t h i n k  t h a t  r e c o g n i t i o n  ref lects  a n y t h i n g  unusua l ,  or t h a t  
e x p r e s s i o n  o f  i t  a t  t h e  o u t s e t  o f  t h e  RFP was m i s l e a d i n g  or 
un reasonab le .  Consequen t ly ,  w e  f i n d  no merit t o  OAO's 
o b j e c t i o n .  

OAO also a r g u e s  t h a t  t h e  Board acted imprope r ly  by n o t  
i s s u i n g  a w r i t t e n  s o l i c i t a t i o n  amendment when it imposed a 
r e q u i r e m e n t  t h a t  o f f e r o r s  conduct  d e m o n s t r a t i o n  tes ts  o f  
t h e i r  computer sys t ems .  T h i s  r e q u i r e m e n t  appeared  i n  a 
c o v e r  l e t t e r  accompanying u n r e l a t e d  RFP amendments. 

W e  f i n d  no  merit t o  OAO's argument.  I t  is clear t h a t  
. OAO r e c e i v e d  actual  w r i t t e n  n o t i c e  of t h e  r e q u i r e m e n t  and 

t h e r e f o r e  was n o t  p r e j u d i c e d  by t h e  Board 's  n o t  i s s u i n g  
a formal RFP amendment. See N B I ,  I n c . ,  B-206285.2, Sep- 
tember 28, 1982, 82-2 CPD-0. 

I n  a d d i t i o n ,  OAO a r g u e s  t h a t  t h e  d e m o n s t r a t i o n  require- 
ment unduly r e s t r i c t ed  c o m p e t i t i o n  because it was imposed 
o n l y  7 days  b e f o r e  p r o p o s a l s  were due.  OAO con tends  t h a t  no 
o f f e r o r  who had n o t  s u b m i t t e d  a p r o p o s a l  p r e v i o u s l y  c o u l d  
respond to  t h e  new r e q u i r e m e n t  i n  t h a t  t i m e  frame. W e  w i l l  
n o t  c o n s i d e r  t h i s  a l l e g a t i o n  because w e  b e l i e v e  it is  
encompassed by t h e  more g e n e r a l  issue o f  whether  t h e  RFP 
allowed f o r  adequate p r o p o s a l  p r e p a r a t i o n  t i m e ,  now pending 
before t h e  S u p e r i o r  Cour t .  

OAO also claims t h a t  t h e  Board imprope r ly  p re -  
d e t e r m i n e d  t h a t  t h e r e  were o n l y  f o u r  o f f e r o r s  q u a l i f i e d  to  
respond t o  t h e  RFP. I t  bases i t s  p o s i t i o n  on  a s t a t e m e n t  
t h e  Board made i n  i ts  r e p o r t  to  t h e  D i s t r i c t  of C o l u m b i a  
C o n t r a c t  Review C o m m i t t e e ,  a d v i s i n g  o f  t h e  s e l e c t i o n  o f  LTEI 
t h a t  " I n  t h e  o n - l i n e  l o t t e r y  i n d u s t r y  there are f o u r  main 
companies  . ." The Board l a t e r  a l so  s ta ted t h a t  it 
b e l i e v e s  there are  o n l y  f o u r  companies t h a t  c a n  b i d  on t h i s  
t y p e  o f  c o n t r a c t .  OAO asserts t h a t  t h e  Board ' s  p o s i t i o n  
amounted to  a n  improper  p r e q u a l i f i c a t i o n  o f  o f f e r o r s .  OAO 
c i tes  two o f  o u r  d e c i s i o n s ,  Rotair  I n d u s t r i e s ;  D. Moody & 

- 6 -  



B-211246.2 

Co., Inc., 58 Comp. Gen. 149 (1978), 78-2 CPD 410, and 
D. Moody & Co., Inc.; Astronautics Corporation of America, 
55 Conp. Gen. 1 (19751, 75-2 CPD 1, for the proposition that 
prequalification of offerors is an unwarranted restriction 
on competition. 

We disagree with OAO. The cases cited involve situa- 
tions where an agency determined prior to soliciting bids 
whether or not a firm was eligible to compete, and refused 
to consider bids from sources that had not been so pre- 
qualified. 
indicate that the Board attempted to determine the eligi- 
bility of firms to compete prior to issuing the RFP, or that 
it would have refused to consider an offer from a firm other 
than the four mentioned in its report. Rather, we believe 
it is clear that the Board's statements indicate nothing 
more than its belief that, as a practical matter, only four 
firms are capable of bidding on a contract of this nature. 
We cannot conclude that the Board's statements reflect any 
impropriety in terms of improperly "prequalifying" offerors. 
We therefore deny this aspect of OAO's protest. 

That is not the case here. There is nothing to 

I 

The protest is dismissed in part and denied in part. 

Comptroller General 
of the United States 

r 
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